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COSTS. 


ORDER IN COUNCIL, 

Dated the 11th of August 1842. 

Whereas, there was tliis day read at the Board a repre- 
sentation from the Judicial Committee of the Privy Council, 
dated the 10th August instant ; and in the words following 
viz. '' The Lords of the Judicial Committee having taken 
into consideration the scale on which the costs of Appeals, 
and other matters referred by your Majesty to this Com- 
mittee, are usually taxed by the Masters of the Court of 
Queen’s Bench, or other persons to whom your Lordships 
have, from time to time, referred the same ; their Lordships 
agree humbly to represent to your Majesty, that it is expe- 
dient that the scale of costs hitherto allowed in the said 
proceedings before this Committee, should be reduced ; and 
their Lordships recommend that, provisionally, and until 
further consideration, such costs, in all Appeals, or matters 
not being Appeals, from the Courts of 

miralty Jurisdiction, should be taxed and allowed by all such snowed, to be 
taxing officers as shall hereafter be directed to ascertain 
and report the same to the Board, according to the Sche- s^Lduie an- 
dule hereunto annexed; and that this rate of charges nexed. 
should be observed by Solicitors conducting business before 
this Committee.” 

Her Majesty having taken this representation into con- 
sideration, was pleased, by and with the advice of Her Privy 
Council, to approve thereof, and oi what is therein recom- 
mended, and to order, as it is hereby ordered, that the same 
be duly and punctually observed, complied with, and carried 
into execution. Whereof all persons whom it may concern 
are to take notice, and govern themselves accordingly. 

b"'' 
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SCHEDULE OP PEES ABOVE REFERRED TO. 


Retaining Fee ■ ‘ 

Perusing Official Copy of Proceedings 

(lliis Pee to be raised at the discretion of 


the Clerk of Appeals.) 

Attendances at the Council GfBce, or elsewhere, 

on ordinary business, such as to enter an 

Appeal on an Appeai'anee, to make a Search, 

to lodge a Petition or Affidavit, or to retain 
Counsel 

• • ^ , 

Instructions for Petition of Appeal 
Drawing Petition or Case, per folio • 

Drawing Appendix, per folio ■ ’ ' 

Copying, per folio ■ . ’’ ’■ 

Attendance on Order of Reference 

Drawing small Petitions for Orders &e . 

Instructions for Case ” •• 

Attending Consultation 


Comcbog Proof Sheets, per printed sheet . . 
Corrector Foreign or Indian Proof Sheets, pel 
printed sheet ■ 

Attending on Setting down for Hearing 

Attending Clerk of Council for Order 
Attending at Council Chamber on a Petition “ 

Attending a Hearing . ; . 

Attending a Judgment 

Fe'es” 

* > 


£. s. d. 

0 13 4 
2 2 0 


0 10 0 
0 10 0 
0 2 0 
0 10 

0 O’ 6 
Nil 

3 10 0 

1 0 0 

10 0 

) 10 6 
% 

1 ;o 

Nil 
Nil 
6 8 

6 '8 
6 8 
6 8 , 

3 0 
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RTJ'LE issued by. the Judicial Committee, directing Judges 
of: the Courts’ in the Colonies and Foreign Settlements of 
the Crown to give their reasons in writing for the Judg- 
ment appealed from ; and to transmit the same with the 
Record. 


At the Council Chamber, Whitehall, the 12tli of February 

1845. 

By the Judicial (Committee of the Privv CouneiL 

Whereas by an Act passed in the Eighth year of Her Ma- 
jesty’s reign, intituled, '^An Act for amending an Act passed 
‘Mn the fourth year of the reign of His late Majesty, enti- 
‘Wled, An Act for ike better adminutration of Justice in His 
''Majesty’s Privy Council, and to extend its jurisdiction and 
powers,” it was enacted, ^^that it should be lawful for the 
‘Mudicial Committee of the Privy Council to make any 
general rule or regulation to be binding upon all Courts in 
^^the Colonies, and other foreign settlements of the Crown, 
‘'requiring the Judge’s notes of the evidence taken before 
"such Court on any cause appealed, and of the reasons 
"given by the Judges of such Court, or by any of them, for 
"or against the judgment pronounced by such Court, v^hieh 
"notes of evidence and reasons should by such Court be 
'transmitted to the Clerk of the Privy Council within one 
ealendar month next aft|:*r the leave given by such Court to 
prosecute any appeal to Her Majesty in Coxmcil, and such 
"order of the said Committee should be binding upon all 
"fJudges of such Courts in the Colonies or Foreign Settle- 
"ments of the Crown.” Now, therefore, the. Lords of 
the said Judicial Committee of the Privy Council are pleased 
to order, as it is hereby ordered, that when any Appeal shall 
be prosecuted from any judgment of any Court in the Colo- 
nies or Foreign Settlements of the Crown, the reasons given 
by the Judges of such Court, or by any of such Judges, for or 
against such judgment, shair be, by the Judge or Judges 
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of such Court, communicated in writing to the Registrar of 
such. Court, or other officer, whose duty it is to prepare and 
certify the transcript record of the proceedings in the cause, 
and that the same be by him transmitted in original, to the 
Clerk of Her Majesty’s TriYj Council, at the same time 
when the documents and proceedings proper to be laid before 
Her Majesty in Council upon the hearing of the Appeal are 
transmitted. 

Whereof the eludges of all such Courts in the Colonies or 
Foreign Settlements of the Crown are to take notice, and 
govern themselves accordingly. 

C. C. Greville. 
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Act 6th & 7th Viet., chap. 38. 

An Act to make further Regulations for facilitating the hearing 
Appeals and other Matters by the Judicial Committee of the 
Privy Council. — [2Qth July 1843.] 


Whereas it has been found expedient to make further 
Regulations for hearing and making report to Her Majesty 
in Appeals and other matters referred to the Judicial Com- 
mittee of the PriAO^ Council, and for the more effectual • 
appointment of surrogates in ecclesiastical and maritime 
causes of appeal, and for making orders or decrees incidental 
to such causes of appeal, and for the punishment of con- 
tempts, and compelling appearances and enforcement of 
judgments, orders, and decrees of Her Majesty in Council, 
or of the said Judicial Committee, or their surrogates in such 
causes of appeal : Be it enacted by the Queen’s most Excel- 
lent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that Appeals, &c., 
in any appeal, application for prolongation or confirmation of 
letters patent, or other matter referred or hereafter to be re- than three 
f erred by Her Majesty in Council to the Judicial Committee ^t^jadicial 
of the Privy Council, it shall be la-wful for Her Majesty, by Committee 
Order in Council or special direction under Her Royal Sign coundb"^^ 
Manual, having regard to the nature of the said appeal under a spe- 
other matter, and in respect of the same not requiring the of^Her'^*'^ 
presence of more than three members of the said committee, Majesty, 
to order that the wame be heard, and when so ordered .it shall 
be lawful that the same shall be accordingly heard by not less 
than three of the members of the said Judicial Committee, 
subject to such other rules as are applicable, or under this 
bej applicable, to the hearing and making report on 
Appeals and other matters by four or more of the members of 
the said Judicial Committee. 


II. And be it enacted, that in respect of all incidents, /t' 
emergents, dependents, and things adjoined to, arising out 
of, or connected with Appeals .from any .Ecclesiastical Court, and their 

or from any Admiralty or Vice^Admiralty Court, (save in 




tical and 

Admiralty 

Courts. 


appeals from giving a defiiiitiye sentence/ or any interlocutory decree hav- 
Ecdesias- force and effect of a definitive sentence,) the said 

Judicial Committee and their surrogates shall have full power, 
subject to such rules, orders, and regulations as shall fiom 
time to time be made by the said Judicial Committee, {with 
the approval of Her Majesty in Council,) to make all such 
interlocutory orders and decrees, and to administei all such 
oaths, and affirmations, and to clo all such things , as may be 
necessary, or the Judges of the Courts below appealed fiom 
or their surrogates in the cases appealed, or the Judges of 
the Courts appealed to or their suiTogates, or the Loids .Com- 
missioners of Appeals in prize causes or their surrogates, and 
the Judges delegate or their condelegates under Commissions 
of Appeal under the Grreat Seal in ecclesiastical and maiitime 
causes of xippeal, would respectively have had before an Act 
passed in the third year of the reign of His late Majesty, 
entituled A71 Act for transferring the powers of the Eigh Court 
of delegates y hoth in Ecolesidstical and MaritiMe cdusesy to Eis 
Majesty in Councily md another Act passed in the following 
session of Parliament, entituled An Aci for the better ad- 
ministration of justice in Eis Majesty 's Privy Gouncily 
passed. 


2 & 3 AF. 4- 
C. 92. 


3 & 4 IV , 4. 
c. 41. 


Who to, be 
Surrogates 
and exami 
ners of the 
Judicial 
Committee in 
Ecclesias- 
tical and 
Admiralty 
Appeals. 


III. And be il enacted, that the surrogates and examiners 
of the Arches' Court of Canterhury and the High, Court of 
Admiralty of England, and such persons as shall from time 
to time be appointed surrogates or examiners of the said 
Courts, shall be by virtue of this Act, .surrogates and exami- 
ners respectively of the Judicial Committee of the Privy 
Council, in ail causes of Appeal from Ecclesiastical Courts, and 
from any Admiralty or Vice- Admiralty Court. 


Past pro- 
ceedings of 
surrogates 
of the Judi- 
cial Com- 
mittee valid, 
notwith- 
standing . 
certain in- 
formalities. 


IV. And be it enacted, that all orders, decrees, and 
heretofore done and expedited, in ' such causes of Appeal, by 
the suri'ogates appointed by the said Judicial Committee of 
the Privy Council, shall be deemed to be valid and effectual, 
if otherwise lawfully done and expedited, notwithstanding any 
informality or want of authority in respect to the same, in the 
orders of His late Majesty in Council of the fourth day of 
February one thousand eight hundred and thirty-three, of the 



A]^i>ENms; 

said Judicial Committee of the fifth day of one 

thousand eight hundred and thirty-three, of the order of His 
late Majesty in Council of the ninth day of Decemher one 
thousand eight hundred and thirty -three, of an order of the 
said Judicial Committee of the tenth day of December one 
thousand eight hundred and thirty-three, and an order of 
His late Majesty in Council of the twelfth day of August one 
thousand eight hundred and thirty-five. 


XV 


Committee. 


V. A.iid. be it 6 iicict 6 clj thclty subject to siicli rules 3.11 cl regu- 
lations as may from time to time be made by the said Judicial 
Committee with the approval of Her Majesty in Council, and ^TcTre'the 
save and in so much as the practice thereof may be varied by Judi’ciai 
the said Acts of the reign of his late Majesty or by this Act, " 
the said causes of Appeal to Her Majesty in Council shall be 
commenced within the same times, and conducted in the 
same form and manner, and by the same persons and officers, ' 
as if Appeals in the same causes had been made to the Queen 
in Chancery, the High Court of Admiralty of England, or 
the Lords Commissioners of Appeals in prize causes respec- 
tively j and all things otherwise lawfully clone and expedited 
in the said causes of Appeal by the Eegistrar of the High 
Court of Admiralty of England, his deputy or deputies, in 
consequence of the passing of the "said Acts of the reign of 

His late Majesty, shall be deemed to be valid to all intents? 
whatsoever. 


VI. And whereas by the provisions of the hereinbefore so much of 
secondly-recited Act it was enacted, that the said Judicial ^ & 3 4. 

Committee should have and enjoy in all respects, such and empowers 
that same power of punishing contempts and of compelling 

and that His Majesty in Council should have 
and enjoy in all respects such and the same powers of. enf ore- ^ 
ing judgments, decrees, and orders, (both m and m 

rem,) as are given to any Court Ecclesiastical by an Act of 
Parliament jjassed in a session of Parliament of the second 
and third years of the reign of His Majesty King 
the h ourtli, intitided An fur enforcing the process upon con- 
tentpis in the Gouris Ecclesiastical of England and Ireland, 
and that all such powers as are given to Courts Ecclesiastical’ 
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or persons wlio may be ultimately entitled thereto, or for 
payment thereof to the person to whom the same may be 
lawfully due. 


All Appeals XI. And be it enacted, that it shall be lawful for Her 
asticaf an?^* Order in Council, to direct that all causes of Ap- 

Admiraity peal from Ecclesiastical Courts, and from the Vice- Admiralty 
to ^ourt of the Cape of Good Hope, and all Vice-Admiralty 
the Judicial Courts to the westward thereof, in which the Appeal and 
an of Reference to Her Majesty shall have been lodged 

Council. in the Registry of the High Court of Admiralty and Appeals, 
within twelve calendar months from the giving or pro- 
nouncing of any order, decree, or sentence appealed from, 
and all causes of Appeal from Vice-Admiralty Courts to the 
eastward of the Cape of Good Hope, in which the Appeal and 
Petition of Reference to Her Majesty shall have been lodged 
in the Registry of the High Court of Admiralty and Appeals, 
within eighteen calendar months, from the giving or pro- 
nouncing any order, decree, or sentences appealed from, shall 
be referred to the Judicial Committee of the Privy Council, 
and the said Judicial Committee and their surrogates shall 
have full power forthwith to proceed in the said Appeals, and 
the usual inhibition and citation shall be decreed and issued, 
and all usual proceedings taken, as if the same had been re- 
ferred to the said Judicial Committee by a special order of 
Her Majesty in Council in each cause respectively. 


Costs rpay be XII. And be it declared and enacted, that as well the 
the Judicial defending aii}^ decree or sentence appealed from as of 

a^taiem’ Appeal, or in any manner intervening in any 

cau&e of Appeal, and the costs on either side, or of any party, 
in the Court below, and the costs of opposing any matter 
which shall be referred to the said Judicial Coniniittee, and 
the costs of all such issues as shall be tried by direction of the 
said • Judicial Committee respecting any such Ap|)eal or mat- 
ter, shall be paid by such party or parties, person or persons, 
as the said Judicial Committee shall order, and that 
costs shall be taxed as in and by the said Act for the 
administration of justice in the Privy Couneil is directed re 
speeting the costs of prosecuting any Appeal or riiatter r 
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red by Her Majesty under tlie authority of the said Act, save 
the costs arising out of any ecclesiastical or maritime cause 
of Ai^pcal, which shall be taxed by the Registrar hereinafter 
named, or his Assistant Registrar. 

XIII. And be it enacted, that the Registrar of the High- 
Court of Admiralty of England for the time being may be 
appointed by Her Majesty to be Registrar of Her Majesty in 
ecclesiastical and maritime causes, and shall have power to 
appoint an Assistant Registrar, as provided by an Act passed 
in the fourth year of the reign of Her Majesty, intituled An 
Act to make provision for the Judge, Registrar, and Marshal 
of the High Coiirt of Admiralty of England, and shall during 
his good behaviour, and while he shall be Registrar of the 
said High Court of Admiralty, hold his office of Registrar of 
Her Majesty in ecclesiastical and maritime causes, and shall 
do all such things, and shall have the same powers and piuvi- 
ieges in respect to the same, as belong to his predecessors in 
the office of Registrar of His Majesty in ecclesiastical and 
maritime causes. 


Appointment 
of Registrar 
and Assistant 
Registrar in 
ecclesiastical 
and maritime 
causes. ' 

3 & 4 Viet., 
c. 66. 


XI V . And be it enacted, that all records, muniments, Custody of 
books, papers, wills, and other documents remaining in the 
Registry of the High Court of Admiralty and Appeals, apper- of Delegates 
taining to the late High Court of Delegates and Appeals for 
prizes, shall be and remain ni the custody and possession of 
the said Registrar of Her Majesty in ecclesiastical and mari- 
time causes. ■ 


.. :XV. And be- it enacted, that it shall .be/ lawful for the said 
Judicial Committee from time to. time to make such, rules, 
orders, and regulations respecting ? the practice and- mode of 
pi’oceeding in all Appeals from Ecclesiastical and Admiralty 
and Vice- Admiralty Courts, and" the conduct .and duties '^of 
the officers and practitioners tnereiu, and to appoint such- 
officer or officer’s as may be necessary for the execution of 
processes under the said Seal of Her Majesty, and in respect 
to all Appeals and other matters referred to them, as. to them- 
shall seem fit, and from time to time to repeal or alter such 
rules, orders, or regulations : Provided always, that no such 
rules, orders, or regulations shall be of any force or effect 


Judicial 
Committee 
empowered 
to make 
rules, &c., 
respecting 
practice and 
mode of 
proceeding in 
Appeals, &c. 


I'loviso 



XX 


Judicial 

Committee 

of Privy 
Cotincil to 
proceed 
with causes 
depending 
before late 
High Court 
of Delegates, 
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rmtil the same shall have been approved by Her Majesty m 
Council. 

XVI And whereas, in certain causes which were depend- 
ing before the late High Court of Delegates, certain decrees » 
or orders were made and interposed, and are not yet fully 
carried into effect : and whereas, in consequence of the death 
of the Jud°'es Delegate, or some of them, named in the seve- 
ral commissions under the Great Seal, such decrees or orders 
cannot be carried ^nto effect ; be it enacted, that all such 
causes of Appeal and complaint which were depending before 
the High Court of Delegates, and in which any decree, oidei, 
or thing, for the reason lastly hereinbefoi’e mentioned, is 
outstanding and not fully ended and determined, shall be 
transferred to the Juciicial Committee of the Privy Council ; 
and the said Judicial Committee shall take up and proceed 
with the said causes in the same manner as jf the same had 
been originally causes of Appeal and complaint depending 
before the said Judicial Committee. 


Deftiition of 
terms. 





XYII. And be it enacted, that in this Act all words denot- 
ing a male person shall be taken to include a temale also, and 
all words denoting one person or thing shall be taken to 
include also several persons or things, unless a contrary sense 
shall clearly appear from the context ; and that the words 
'' Arches Court of Ganterdtiry/^ used in this Act, shall be 
construed to extend to such Court as shall exercise the 


jurisdiction of the said Court or be vsubstituted for the same ; 
and that wherever the words ^‘Ecclesiastical Court” have 
been used in this Act, the same shall be construed to extend 
to such Court as shall exercise the jurisdiction or any part 
of the jurisdiction exercised by any Ecclesiastical Court or be 


substituted for the same ; and the words ‘ ‘ Ecclesiastical and 
Maritime Cause of Appeal ” shall be construed to extend to 


causes appealed from Ecclesiastical Courts and such Courts as 
shall exercise the jurisdiction or any part of the jurisdiction 
exercised by any Ecclesiastical Oourc, or bef substituted for 


im same, 



iPFENDIX. 

Act 7 & 8 Viet,, chap, 69, 

4 

An Act for amending an Act passed in the Fourth Year of the 
Beign of His late Majesty, intituled An Act for the better 
Administration of Justice in His Majesty’s Privy Council ; 
and to extend its Jurisdiction and Powers— [Qth August 
1844.] 


Whereas the Act passed in the fourth yeaj* of the reign 3 & 4 4. 

of His late Majesty, intituled An Act for the letter Adminis- 
tration of Justice in His Majesty’s Privy Council, hath been 
found beneficial to the due administration of justice : and 
whereas another Act, passed in the sixth year of the said 
reign, intituled An Act to amend the Law touching Letters - 5*6 iv. 4. 
Patent for Inventions, hath been also found advantageous 
to inventors and to the public : and whereas the Judicial 
Committee acting under the authority of the said Acts hath 
been found to answer well the purposes for which it was so 
established by Parliament : but it is found necessary to im- 
prove its proceedings in some respects for the better de- 
spatch of business, and expedient also to extend its juris- 
diction and powers : and whereas by the laws now in force 
in certain of Her Majesty’s Colonies and Possessions abroad 
no Appeals can be brought to Her Majesty in Council for 
the reversal of the judgments, sentences, decrees, and orders 
of any Courts of Justice, within such Colonies, save only 
of the Courts of Error or Courts of Appeal within the same, . 
and it is expedient that Her Majesty in Council should be 
authorised to provide for the admission of Appeals from 
other Courts of tJustiee wuthin such Colonies or Possessions : 

Be it therefore enacted hj the Queen’s most Excellent Ma- 


jesty, by anji with the advice and consent of the Lords Spi- 
ritual and Temporal, and Commons in this present Parlia- 


ment assembled, and by the authority of the same, that it Her Majesty, 
shall be competent to Her Majesty, by any order or orders 
to , be from time to time for that purpose made with the 
advice of her Privy Council, to provide for the admission of sion of an 


any Appeal or Appeals to Her Majesty in Counci,! from an^^Coi^ 
judgments, sentences, decrees, or ordei^s of any Court of 
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^olonv or Possession abroad, al- 
there shall Justice within an> - o "court of Errors or a Court 

not be a tliougii such Court shall no ^ ^ Qball also 

Error or of of Appeal within siich colony 01 pos.,easion 
Appeal in ^ competent to Her Majesty, by any .sneli older ® 

aforesaid, to make all such provisions as to Her Majesty 

revoke such . p ^ ^gem meet for the instituting and prose- 

Orders. m • Council sha 1 stem^ n ^ carrying into effect any 

ontino- anv such Appeals, ana loi • 

curing, an ii Maiestv in Oouneil shall 

such decisions or sentences as Her iU...]esTj 

. pr-onounee thereon : Provided always, that 

■ petent to Her Majesty in Council to revoke, altei and amt M 
any such order or orders as aforesaid, as to Her Majesty un 
Oraersmay f-liall seem meet : Provided also, that any Biieh order 

as aforesaid may be either general and extending tc all Ap- 
peals to be brought from any such Court of Justice as afore- 
said, or special and extending only to any Appeal to be 

General Or- brought in any particular ease : Provided also, that every 

such general Order in Council as aforesaid shall be published 
'in the London Gazette within one calendar month next after 
'the making thereof : Provided also, that nothing herein 

Nothing here- contained shall be construed to 

in to affect climinish apy power uow' by law vested ni Her iVlajesty loi 
fowKr regulating Appeals to Her ' Majesty in Council from the 
regulating jx,(jgixients, sentences, decrees, or orders of any (courts ot 
ffi^dionS! Justice Within any of Her Majesty’s Colonies or Possessions 

abroad. ■ 


general or 
special. 


ders to be 
published. 


cases. 


On Petition II . And. whereas it is expedient for the fuidher eiicouia 
Her Majesty inyentions in tlie useful arts, to enable the time 

e^ten^ion of Moiiopbly iu patents to 'be extended In cases in wducli it can 
patent term satisfactorily shown that the expense of the myention 
in certain l^ggj, g'reater than the time now limited by law will 

suMcb to reimburse j be it enacted, that if any person, having 
obtained a patent for any invention,' shall before the expira- 
libn fbareof present a' Petition . to Her Majest.y in Council, 
setting forth that he has been unable to obtain a due 
muncration. .f or his expense and labour in perfeoting 
invention, and Aliat an exclusive right of using and vending 
the same for the further period of seven years, in addition to 
the term in such patent; mentioned, will not suffice for hi| 
reimbursement and, remuneration, then, if the matter f,(^ 
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such petition shall be by Her Majesty referred to the Ju- 
dicial Committee of the Privy Council, the said Committee 
shall proceed to consider the same after the manner and in 
the usual course of its proceedings touching patents, and if 
the said Committee shall be of opinion, and shall so report 
to Her Majesty, that a further period greater than seven 
years extension of the said patent term ought to be granted 
to the petitioner, it shall be lawful for Her Majesty, if she 
shall so think fit, to grant an extension thereof for any time 
not exceeding fourteen years, in like m.anner and subject to 
the same rules as the extension for a term not exceeding 
seven years is now granted under the powers of the said Act 
of the sixth year of the reign of his late Majesty. 

III. Provided always and be it enacted, that nothing iMajesty 
herein contained shall prevent the said Judicial Committee ^tLsion for 
from reporting that an extension for any period not exceeding a lesser term 

. than that 

seven years should be granted, or prevent her Ma;)esty fx’om prayed, 
granting an extension for such lesser term than the petition 
shall have prayed. 

IV. And whereas doubts have arisen touching the power As tojxten- 
given by the said recited Act* of the sixth year of the reign where paten- 
of his late Majesty in cases where the patentees, have 

or in part assigned their right ; be it ^enacted, that it shall patent rights, 
be lawful for Her Majesty, on the report of the Judicial 
Committee, to grant such extension as is authorized by 
the said Act and by this Act, either to an assignee or 
assignees, or to the original patentee or patentees, or to 
an assignee or assignees and original patentee or patentees 
conjointly. 

V. And be it enacted, that in ease the original patentee Disclaimer 
or patentees hath or have departed wvith his or their whole oiv^andum^rai- 
any part of his or their interest by assignment to any other terationunder 
person or persons, it shall be lawful for such patentee, toge- 

ther with such assignee or assignees if part only hath been be made, not 
assigned, and for the assignee or assignees if the whole hath 
been assigned, to enter a disclaimer • and memorandum of teiuee may ^ 
alteration under the powers of the said recited Act • and such hts'prte-T'' 
disclaimer and memorandum of such alteration, having been.f'fsht- 
so entered and filed as in the said recited Act mentioned, 
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shall be valid and effectual in favour of any person or per- 
sons in whom the rights, under the said letters patent may 
then be or thereafter become legally vested ; and no objec- 
tion shall be made in any proceeding whatsoever on the 
ground that the party making such disclaimer or memo- 
randum of such alteration had not sufficient authority in that 
behalf. 


Disclaimer 
and memo- 
randum of 
alteration 


VI. And be it enacted, that any disclaimer or memorandum 
of alteration before the passing of this Act, or by virtue of 
already recited Act, by such patentee with such assignee or 

made, to be such assignee as aforesaid, shall be valid and effeetual to 
deemed valid bind any person or persons in whom the said letters patent 
might then be or have since become vested ; and no objection 
shall be made in any proceeding whatsoever that the party 
making such disclaimer or memorandum of alteration had 
not authority in that behalf. 

patent grant- VII. And be it enacted, that any new letters patent which 
edj^u^ders^o the passing of this Act may have been granted, under 

assignees provisions of the above-recited Act of the sixth year of 

sVnJ of tMs” Majesty, to an assignee or assignees, 

Act, declared ^ball be as valid and effectual as if the said letters patent had 
valid. been made after the passing of this Act, and the title of any 

party to such new letters patent shall not be invalidated by 
reason of the same having been granted to an assignee or 
assignees : Provided always, that nothing herein contained 
shall give any validity or effect to any letters . patent hereto- 
fore granted to any assignee or assignees where any action or 
proceeding in scire facias or suit in equity shall have been 
commenced at any time before the passing of this Act, 

wherein the validity of such letters patent shall have been or 
may be questioned. 

Judicial Com- , 

a”Doo1nt“aLk it enacted, that in the case 

of Privy matter or thing being referred to the Judicial Com- 

in ^i--ittee to appoint' 

matters refer- y® “ °thei of the clerks of the Privy Council to take any 
red to them, formal proofs required to be taken in dealing with the matter 
or thin, so referred, and shall, if the, so ftink fi, p^e^d 
upon such clerk’s report to them as if such formal proofs had 
been taken by and before the said Judicial Committee. 


Proviso. 
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IX. And be it enacted, that in case any Petition of A,p- 
peal whatever shall be presented, addressed to Her Majesty 
in Council, and such Petition shall be duly lodged with the 
clerk of the Privy Council, it shall be lawful for the said 
Judicial Committee to proceed in hearing and reporting 
upon such Appeal, without any special Order in Council 
referring the same to them, provided that Her Majesty in 
Council shall have, by an Order in Council in the month of 
November, directed that all Appeals shall be referred to the 
said Judicial Committee on which petitions may be presented 
to Her Majesty in Council during the twelve months next 
after the making of sucli order ; and that the said Judicial 
Committee shall proceed to hear and report upon all such 
Appeals in like manner as if each such Appeal had been 
referred to the said Judicial Committee by a special order of 
Her Majesty in Council : Provided always, that it shall be 
lawful for Her Majesty in Council at any time to rescind any 
general order so made ; and in ca.se of such order being so 
rescinded, all Petitions of Appeal shall, in the first instance, 
be preferred to Her Majesty in Council, and shall not be pro- 
ceeded with by the said Judicial Committee without a special 
order of reference. 

X. And be it enacted, that it shall be lawful for the said 
Judicial Committee to malie an order or orders on any Court 
in any colony or foreign settlement, or foreign dominion of 
the Crown, requiring the Judge or Judges of such Court to 
Iransmit to the clerk of the Privy Council a copy of the 
notes of evidence in any cause tried before such Court, and 
of the reasons given by the Judge or Judges for the judgment 
pronounced in any ease brought by appeal or by Avrit of error 
before the said Judicial Committee. 


Judicial Com- 
mittee may 
proceed to 
hearing of 
Appeals with- 
out special 
order of re- 
ference. 


Proviso. 


Judicial Com- 
mittee may 
require notes 
of evidence 
taken in the 
Courts of any 
Colony, &c., 
of the Crown, 


XI. And be it enacted, that it shall and may be lawful 
for the said Judicial Committee to make any general rule or 
regulation, to be binding upon all Courts in the Colonies and 
other Foreign Settlements of the Crown, requiring the Judges’ 
notes of the eAudenee taken before such Court on any cause 
appealed, and of the reasons given by the Judges of such 
Court, or by any of them, for or against the judgment pro- 
nounced by such Court ; which notes of evidence and reasons 


Judicial Com- 
mittee may 
make rules to 
be binding 
upon such 
Courts 
requir- 
ing Judges* 
notes of evi 
dance, <&c. 
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In cases of 
neglect to^ 
comply with 
Order of 
Council, per- 
sons so ne- 
glecting may 
be punished 
as for con- 
tempt. 


Act may be 
repealed, 
this session. 


«hall hv such Coiirt be transmitted to the clerk of the Privy 
(^,u„di within one calendar month nenl after the tore ginen 
bv auch Conn to proaeont. any Appeal to Her Majeaty m 
Conncil i and such order of the said Committee s la e 
Lding upon all Mgcs of snch Courts m the Colomes or 

Foreign Settlements of tlie Crown. 


XIL And be it enacted, that in all causes of Appeal to 
Her Majesty in Council from Ecclesiastical Courts, and from 
Admiralty or Vice-Admiralty Courts, wdiich now are oi may 
hereafter be depending, in which any person (luly monished, 
or cited, or requested to comply with any lawful order or 
decree of Her Majesty in Council, or of the Judicial Com- 
mittee of the Privy^ Council or their surrogates, made ^ bef oi e 
or after the passing of this Act, shall neglect or refuse to 
pav obedience to such lawful order or decree, oi shall commit 
any contempt of the process under the Seal of Hei Majesty 
ii/ecclesiastieal and maritime causes, it shall be lawful for the 


said Judicial Committee or their surrogates to pronounce 
such person to be contumacious and in contempt, and, after 
he or she shall have been so pronounced contumacious and 
in contempt, to cause process of sequestration to issue under 
the said Seal of Her Majesty against the real and personal 
estate, goods, chattels, and effects, wheresoever lying within 
the dominions of Her Majesty, of the person against or 


upon whom such order or decree shall have been made, in 
order to enforce obedience to the ■ same and payment of the 
expenses attending such sequestration, and all proceedings 
consequent thereon, and to make such further order in re- 
spect of or consequent on such sequestration, and in respect 
to such real and personal estates, goods, chattels, and effects 
sequesti'ated thereby, as may be necessary, or for payment 
of monies arising from the same to the person to whom the 
same may be due, or into the registry of the High Court of 
Admiralty and Appeals, for the benefit of those who may be 
ultimately entitled thereto. 

XIII. And be it enacted, that this Act may be repealed or 
amended during this session of Parliament 
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Act 8tli & 9th Viet., chap. 30. 

An Act to amend an Act passed in the Third and Fourth Years 
of the Beign of His late Majesty King William the Fourth y 
intituled An Act for (he better Administration of Justice 


in His Majesty’s Privy Council. — [30th June 1845.’ 


Whereas by an Act passed in the Session held in the third 
and fourth years of the reign of his late Majesty King William 


the Fourth, intituled An Act for the better administration u/ 3 ^ 4 4 

^ C • ^ X • 

Justice in His Majesty ^s Privy Councily after, reciting that various 


•j 


Appeals to His Majesty in Council from the Courts of Sudder 
Deivanny Adaivlut at the several Presidencies of Calcutta, Ma 
draSy and Bomb ay y in the East Indies, had been admitted 


by the said Courts, and the transcripts of the proceedings in 
Appeal had been from time to time transmitted under the 
Seal of the said Courts through the East India Company, 
then called the United Company of Merchants of Englandy 
trading to the East Indies, to the office of His Majesty’s 
said Privy Council, but that the suitors in the causes so 
appealed had not taken the necessary measures to bring on 
the same to a hearing, it was enacted that it should be law- 
ful for His Majesty in Council to give such directions to the 
said company and other persons, for the purpose of bring- 
ing to a hearing before the JudiciaU Committee of the Privy 


Council the, several cases appealed or thereafter to be ap- 
pealed to His Majesty in Council from the several Courts of 
Budder Dewanny Adawlut in the East Indies, and for ap- 
pointing agents and counsel for the different parties in such 
Appeals, and to make such orders for the security and pay- 
ment of the costs thereof as His said Majesty in Council 


should think fit, and thereupon such Appeals should be heard 
and reported on to His Majesty in Councir, and should be By 
His Majesty in Council determined, in the same manner, 
and the judgments, orders, and decrees of His Majes-^^^ 
Council thereon, should be of the same force and effe 
if the same had been brought to a hearing by th^ 
of the parties appealing, in the usual course of p 
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Provided always, that such last-mentioned powers should 
not extend to any Appeals from the said Courts of Sudder 
Dewdn'ny Addwlut other than Appeals in which no pioceed- 
ings then had been or should thereafter be taken in Eiujlond 
on either side for a period of two years subsequent to the 
admission of the Appeal by such Court of Sudder Dewanny 
Adawlut : And whereas by certain Orders in Council made 
under certain powers contained in the said Act provision is 
made for registering in the Council Office the arrival in this 
country of the transcripts of the proceedings in Appeals 


from the said Courts : And. whereas it is considered advisa- 
ble that the said Act should be amendetl in manner herein- 
Recited pro- after .mentioned: Be it therefore enacted by the Queen’s 
most excellent Majesty, by and with the advice and consent 
c. 41, not to of the Lords Spiritual and Temporal, and Commons, in this 
pea/s" admit-' P^^^sent Parliament assembled, and by the authority of tluj 
ted hy Sudder that the hereinbefore recited provisions of the said 

ist shall not apply to the case of any Appeal which shall be 
admitted by any of the said Courts of Sudder Dewanny 
Adawlut after the first day of January one thousand eight 
hundred and forty-six. 


Appeals ad- II. And be it enacted, That any Appeal to be admitted 
ist/a« * Courts of Siidcler Dewanny Adawhd after 

1846., to be the said first day of January one thousand eight hundred 

adandon^ed by forty-six, shall be considered and be held to be aban- 
consent, un- doned and withdrawn by consent of the parties thereto, 
' ’ ■ unless some proceedings . shall be taken in England in the 

same by one or more of the parties thereto within two years 
after registration at the Council Office of the arrival of the 
transcript ; and any such Appeal as aforesaid shall be held 
to be abandoned and withdrawn in like manner under any 
other circumstances which Her Majesty in Council may from 
time to time by any orders or rules in that behalf direct to be 
taken and considered as a withdrawal thereof ; and the Bast 
India Company are hereby required from time to time to 
ascertain and certify to the proper Courts in the East Indies, 
all Appeals which may from time to time become abandoned 
and dropped under the provisions of this clause. 
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Sheikh Imdad Ali and others 


AND 


Mussumxvt Kootby Begum 

On Appeal from the Sudder 

Bengal. 


Appellants, 
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Deivamnj Adawlut of 
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CASJES IN THE PHlVY COUNCIL 


1841-2. 


Sheikh 
IMDAD ALI 
and others 

7J. 

Mussumat 

Kootby 

Begum. 


interest in certain moiizas and other real estate situate 
in zillah Patna, alleged to have been the estate of her 
deceased motherj Wlussuwiat Saleha Khaniini^ and lor 
damages on account of the annual produce thereof. 

The Plaint was filed on the 2nd of Afril 1825 in the 
Provincial Court of Patna, against the Defendants, 
who were in possession of the estates, and claimed to 
be entitled thereto as purchasers for valuable consi- 


deration without notice ; and set forth — That Mussu- 


mat Saleha Khanum died on the 3rd Bysak, 1207 Pusly 
(12th April 1800), leaving the Plaintitf, her only 
daughter, two grandsons, Amin Oolla Khan and Kulb 
Ali Khan, and one granddaughter, Gusety Begum, as 


heirs. That thereupon the whole of her estate, in 
conformity to furraiz (law of inheritance), became di- 


visible into one hundred and sixty shares, eighty shares 
the right of the Plaintiff, sixty-four shares, in equal 
portions, the right of Amin Oolla Khan and Kulb Ali 


Khan, eiud sixteen shares the right of Mussumat Gusety 
Begimi ; that the Plaintiff* resided in kusba Paniput, in 
the province of Delhi, subordinate to Shahjehanabad, 
and that Amin Oolla Khan and Kulb Ali Khan, without 
her knowledge, and in her absence, had gifted, sold, or 
otherwise alienated to various persons, through whom 
the ; Defendants claimed, the whole of the mourns in 
question, including the share of the Plaintiff*, and the 
share belonging to Gusety Begum. It then stated a 
suit instituted by Gusety Beytm, claiming a certain 
share of the property in question, and assigned rea- 


tlie.Plamtife^s riglit, of action liaviiig accrued twenty-five years befcuv the 
ingtitutioii of the suit. 


hiTldeiice teiideied to the SuUd&v Court on a Petition for rcYicw, which 
was refused and the order of refusal not appealed from, though forming 
part of the transcrii^t, cannot be refeiTod to in the argument uiion tlie 
Appeal from the original Judgment. 
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o 


sous for not maidug her a Defendant to the Plaint, 
and alleged that in consequence of the Plaintiff’s dis- 


tant residence, (being upwards of nine hundred miles 

« 

from Patna,) she had no information, of these matters. 


The Defendants severally put in their answers, de- 
nying the Plaintiff’s title, but insisting as to some, on 
their right as purchasers for valuable consideration 


without notice, and as to others, on an undisturbed 
possession for fourteen years. 


On the 10th of April 1827, the Plaintiff filed a sup- 
plemental Plaint for the purpose of making other 
parties Defendants, who were alleged to be in pos- 
session of some of the property in question, stating, 
that in consequence of her distant residence she was not 
sufficiently informed of the persons who were respec- 
tively in the seizin and possession of the estate in 

dispute, but had learnt the fact from the answers of 

* 

the Defendants. 


On the 14th April 1827, the Plaintiff' replied, in- 
sisting on her title to the property in question, and 
alleging that as Amin Oolla Khan and Kulb Ali Khan, 
from whom the Defendants claimed, came into pos- 
session by violence, she was entitled to, and claimed, 
the benefit of section iii. of Eeg. II. of 1805, which in 
such ease extends the period of limitation to sixty 
years, and as it appeared that the first sale or transfer 
ma.de by Amin Oolla Khan and Kulb Ali Khan was on 
the 20th Bhadoou, 1221 Fusly (21st August or 8ep- 
tcynbt-'i 1814), and the others subsequent to that date, 
which was less than twelve years prior to the insti- 
tution of the suit, the claim of the Plaintiff was not 
precluded by section ii., Reg, 11. of 1805, which 
had been relied upon by the Defendants ; she claimed 
also the benefit of the 14th section of Reg. ITT , 

b2 
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1841-2. 


Sheikh 

IMDAD ALI 
and others 

V 

MUSSUMAT 

KOOTBY 

BEGUM, 


of 1793, on the ground that she was and had been 
residexit in a distant country. She also insisted that 
having’ been resident in a distant country, and not 
being aware of the sale, her claim was not barred by 
the lapse of time, or possession for above twelve years. 

On the 13th of June 1827, the fourth Judge of the 
Pi’ovincial Court of Patna (Mr. Steer) ’decreed that 
the Plaintiff’s claim was barred by clause 3, sect, iii., 
Seg. II. of 1803, and dismissed the suit with costs. 

Prom this Decree, the present Eespondent appealed 
to the Sudder Dewanny Adawlut of Bengal. 

On the 18th of May 1831, the cause came on for 
hearing before C. T. Seoly, Esq., one of the Judges 
of the Sudder Dewanny Adawlut, who recorded his 
opinion as follows ; — 


“ In my opinion, in this case two things require con- 
sideration : — 

“ 1st, Whether the villages in dispute were the 
estate of Saleha Khanum, or notf and — 

“ 2ud. Whether the Plaintiff’s suit was instituted 
within the limited period of hearing, or not ? 

“ By the decision of the Provincial Court, conlirmed 
by this Court, regarding the case of Giisety Begum 
against Ktdh AH Khan, and others, and the law 
opinion of the Moofti of the Provincial Court filed 
in that case, the villages in dispute were proved to 
be the estate of Saleha Khanum, and the objections 
and declarations of Mussumat Beejy Begum and other 
Defe.ndants on that subject are inadmissible ,• and 
the documents filed by them, unsupported as they 
were by any siibstantial testimony, are not deemed 
worthy of credit. And as in section iii., Eeg. IT. of 
1805, it is unequivocally prescribed that the claim 
of a Plaintiff for possession of immoveable property 
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tlidt mdy have been in the possession ot an usurpei' 
foi twelve years, and. in the possession of the present 
possessor (whether by right of purchase or by any 
other good means) for less than twelve years, is en- 
titled to a hearing and trial,— under this circum- 
stance, and with reference to khedarut (concealment 
of women for the sake of modesty), and distant resi- 
dence of Plaintiff, her claim, as touching mousa Bu- 
puspoor-oorf Salarpoor, and Hissa Chuk, Zahed Tilhar, 
and Churwan, from the date of sale whereof, to the 
date of the institution of his suit, a period of twelve 
years having apparently not elapsed, is worthy of being 
decreed to her; and as touching Mohi-ood-deen-poor, 
and land measuring 3,000 beegas irom mousa Churwan, 
from the date of sale whereof, up to the date of the 
institution of the suit, twelve years having elapsed, 
it is worthy of being dismissed: consequently it is 
ordered, that the decision of the Provincial Court, 
dated 13th of June 1827 C. E., be modified, that the 
claim of the Appellant touching mousa Rupuspoor- 
oorf Salarpoor and Eissa Chuk, Zahed Tilhar, and 
mousa Churwan, with the exception of mousa Mohi- 
ood-deen-poor, in the possession of Byjnath Sahoo, and 
with the exception of laud measui’ing 3,000 beegas in 
mousa Churwan, in the possession of Narain Das, be 
decreed to her, and costs of both the Courts, account 
the claim proved be defrayed by Eespondents ; and ac- 
count the claim not proved, by Appellant, respectively ; 
and that the papers be referred for a second voice.” 

On the 31st of May 1831, the Sudder Dewanny 
Adawlut made its final .Decree, by which, after con- 
curring in the opinion of C. T. Sealy, Esq., it was 
finally ordered and decreed, that the decision of the 
Patna Provincial Court, dated 13th Jume 1827, dis- 

ni—s 
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154'^. missing the suit of the Plaiiitiff, be amended accord.— 
SHiiKH aiK-e mth the opinion of Mr. Sealy, as above stated 5 
;m!j c,n«V the costs of the claim proved, to be defrayea. by Ee- 
.ic.ssi'm. 4 t spoiideuts; and the costs of the claim not paroved, by^ 
lifGrM Appellants, respectively. 

Sheikh Imdad Ali and other Respondents (the pre- 
sent Appellants) afterwards presented a Petition to the 
Court, praying for a review of Judgment, on tlio ground. 
that the lapse of twelve years applied to tiro village 
of Rupuspoor-oorf Salarpoor, it having been in. the pos- 
session of Boorham Ali Khan (the first purchaser) and 
the Petitioners for more than twelve years, and they 
tendered two deeds of sale made by Amin OoZZa Khan 
to Boorham Ali, dated 16th Rajah, 1227 Hijra (26th 
July 1812), for half of Bupuspoor, and the otlaer deed 
of sale dated 21st Rabi-no-sani, 1230 Hijra (2rLd April 

1815), for two-fifths of Rupuspoor, in support of their 
allegation. 


The Sudder Deivanny Adawlut, on the 21st of No- 
vember 1831, refused the prayer of this Petition. 

Prom the above Decree of the 31st of Mlay, the 
Appellants appealed to his late Majesty in Council ; 

the Appellants, however, did not appeal from tlxe order 
refusing a rehearing. 

Pending the appeal, and before it came on for liearing, 
one of the Appellants entered into an agreement mth 
the Respondent to compromise and withdraw his appeal, 
and presented a Petition to Her Majesty in Oouncil, 

OJ* witlidrawii 

le proceedings on appeal in England, and that 
agreement of compromise might be carried into 

^^'^'‘^J^ection of the Sudder Court, 
e 1 ton to withdraw came on for hearing with 

^as allow;ed in the terms of the jprayer. 


4 
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On tlie opening of the ease, an objection was taken 
by tbe Respondent’s Counsel, to tbe Appellants re- 
f ei ring to oi reading as evidence in tbo appeal tbe 
documents tendered to tbe Sudder Court on tbe appli- 
cation for a review of Judgment, inasmucb as tbe order 


icf using sucb apjelicatioii bad not been appealed from 
Tbeir Lordsbips were of opinion, that as tbe appeal 
was from tbe Decree of tbe 31st of May 1831 only, 
tbe objection was valid, and that tbe subsequent order 
not being appealed from, tbe documents produced to 

tbe Court ought not to have formed part of the 
transcript. 
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Mr. Miller, Q. C., Mr. L. Wigram, Q. C., and 
Mr. Jackson, for the Appellants. 


Tbe Appellants are purchasers of the property in 
dispute for a valuable consideration, without notice of 
the Respondent’s claim, who suffered it to be dealt 
with without preferring any claim, and, moreover, has 
assigned no sufficient reason for the delay in prose- 
cuting her claim for a period of twenty-five years after 
her title accrued. Tbe mere tact of I'esidence in a dis- 
tant .country will not prevent tbe operation of the Regu- 
lations of Limitation. Idhaec-cJiund and Koosal^cJiund 
V. Purtab-chund Manik-chund (a).- 


Tbe claim of the Respondent to that part of tbe 
AltarngaJi makals in the possession of tbe Appellants, 
which was purchased by tbeir ancestor from Beejy 
Begum., is moreover barred by sect, xiv., Reg. III. of 
1793, and clauses 1st and 3rd of sect, iii., Reg. II. of 
1805, inasmucb as the same has been held under 
a title, within the meaning of the Regulations, 
since the 9th of July 1801 ; upwards of twenty- three 
years before the institution of the suit. The claim 

(a) 1 Moore's Indian Appeal Cases^ 154, 
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1841-2. also of the Eespoiideiit to that part of the AUatngah 
SHEIKH malials in possession of the Appellants, which was 
pnrehased by them from Sheikh Boorhani Ali, is barred 

Musl'uMAT by tbe same Regnlations, inasmuch as the same was 
KooTBY under a fair title, within the meaning of the Regu- 

lations, twelve years before the institution of the suit. 
Lai Rooderpurtab Sing v. Lai Dhokul Sing (a). Ra- 
dachurn Mohapatur v. Gunganafaen Mohapatur (b). 
Mussuniniaut Zureenah Beebee v. Khajah Ali (c). Moo- 
Jmmnmd Yar Khan v. Moohummud Eesau Khan (d). 


Mr. Serjeant Spankie, Mr. E. J. Lloyd, and Mi’-. 

Edmund F. Moore, for the Respondent. 

It is proved by the evidence in the cause, that the 
Altamgah mahal in question was the estate of Saleha 
Khanum, the mother of the Respondent, and that she 
was in the seizin and possession thereof at the time of 
her death; and by the Mahomedan law of inheritance 
was entitled to eighty shares of one hundred and sixty 
shares (as claimed by her Plaint) of the estate of her 
deceased mother. The title cannot be disputed. 

The ordinary period of twelve years for the insti- 
tution of suits, as provided by Reg. III. 
sect, xiv., and Reg. IV. of 1805, is not applicable to 
the circumstances of. the present case; but with re- 
ference to those circumstances, so far as relates to the 
portions of the estate which are specified in the decree 
of the S'udder Dewanny Adaiolut, the Plaint was filed 
within the period allowed by the Regulations. Tuheeh 
Shah y. Budder Oodeen (e). 


61 h July 


Mr. Justice Ebskixe : 

The ‘ofigihal proceedings in this case were instituted 


(a) l Mao. Sud. R. 263. 
tc) 3 Afac. Sud. R. 32. 
(e) 3 Mae. Sud. R. 162. 


(6) 1 Mao. Sud. R. 297. 
{d) 3 me. Sdd. R. 292. 
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bv the present Eespoiident, Mussumat Kootby Bemni, 
in the Provincial Court at Foina, to recover sisty-fopr 
shares out of one hundred and sixty shares of an -A-l- 


1841*2. 

SHEIKH 
IMDAD ALI 
and others 


tamgha maJial in the sillah of Patna, comprising several mussumat 
villages, which she claimed as her inheritance, derived begum^ 


from her mother, Mussumat SaleJia Khanum, the widow 
of Nawab Eneyet Khan. 

In the Court below, two questions were raised and 
decided. First, whether the mahal in question was 
originally the estate of the Nawah or of his widow, 
Saleha Khanum; and, secondly, whether the claim of 


the Plaintiff, Kootby Begum, had been barred by the 
lapse of time accoi’ding to the Bengal Eegulations. 

The Provincial Court, without giving any opinion 
on the first point, dismissed the Plaintiff’s suit with 
costs, upon the ground that whatever her right might 
have been, her remedy by suit was barred by lapse of 
time, and that her claim was not entitled to a hearing 
by the Court. Against this Decree the Plaintiff ap- 
pealed to the Sudder Dewanny Adawlut, and that 
Court, after hearing the appeal on the 31st of De- 
cember 1831, decided, first, that the villages in dispute 
had been proved to have been the property of Saleha 
Khanum, and that the Plaintiff', as her daughter, was 
entitled to one-half as her inheritance; and, secondly, 
that althougli as to some of the villages the claim of 
the Plaintiff had been barred by lapse of time, that as 


to the rest, her remedy had not been taken away by 
the Eegulations relied on. 

The Court, therefore, modified the decision of the 
Provincial Court, by affirming its decree as to a part of 
the estate, and decreeing to the Plaintiff’ the remain- 
der, and apportioning the costs between the parties. 

The present Appellants, who had defended the suit 
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below as purchasers, were dissatisfied with the decision 
Sudder Dewanny Adawlut, and appealed to the 
andoAers Queeu . in ‘Oouncil against that part of the Decree that 

"^kootby^ affirmed the Plaintiff’s right to recover a portion of 
begum, the property claimed by her. And Her Majesty having 
been pleased to refer such appeal to the Judicial Com- 
mittee, the ease was argued before Lord Brougham, 
Lord Campbell, the Judge of the Admj’ralty, and 
myself, when on the part of the Appellants it was 
msisted, that whatever might have been the original 
title of the Plaintiff below, that her right to recover 
any part of the property had been altogether barred 
by the lapse of time, and that the Decree of the Pro- 
vincial Court ought to have been wholly affirmed. 
Their^ Lordships acquiesce in this conclusion, and are 
of opmion that the decision of the Provincial Court 
was right, and that the Decree of the Sudder Detvanny 
Adawlut modifying it is wrong. 

T ^ u explain the ground upon which their 

ordships have founded their opinion, it will be neces 
sary to refer more particularly to the’ facts established 

< y le evidence, and to the language of the Eegulations 
upon which the question arises. 

It appeared by the evidence that Sakha Kkanmn. was 
the wife of the Natvai Bmyet Khan Bmihh, and that 
hey had hree children, two sons and one danghter. 

under who tfT <>' aose 

weP A in ' OS purchasers, as 

wao it' ^ ^ evidence, that the mahal in question 
was the property of SaUha Khanun,, and tL she 

hnung sumved her husband, held possession of it 

until her death in 1801. The two sori« riioU • i-i- 
mo^-bpr ’o mi sons died in their 

.her s lifetime. The daughter, the present Re- 

pondent, and the Plaintiff below, was hving mth her 
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nioilisr cit PwHiput at tli6 tinis of tlio motlier’s doath. 
Th© ©Idest son, Issud Oolloih fChan^ had died without 
issue. Hafis Oollah Khan, the second son, had died 
only a few months before his mother, and had, down 
to the time of his death, managed the estate for his 
mother. He left three children, two sons and one 
daughter. Tinder these circumstances, by the Ma- 
homedan law of inheritance, the Plaintiff below became 
entitled to one-half of her mother’s property, and the 

other half would descend to the children of her brother 
Hafiz 

These children were Kulh Ali Khan, Amin Oollah 
Khan and Mussuniat Gusety Begum. Upon the death, 
however, of Saleha Khanum in 1801, Kulb Ali Khan 
and Amin Oolah Khan took possession of the whole of 
the estate, and dealt with it as if it were entirely their 
own; and until the year 1812 neither their aunt nor 
their sister preferred any claim to any part of the 
inheritance. 

On the 4th of March, in the year 1812, Mussumat 
Gusety Begum, the sister, instituted proceedings in the 
Patna Provincial Court against her two brothers, to 
recover a fifth share of the mahal ; and by the Decree 
of that Court, which was afterwards, in the year 1818, 
confirmed upon appeal by the SuUer Dewanny Adaw- 
lut, she recovered one-fith of the whole estate as her 
share of the inheritance from Saleha Khanum. It is to 
be observed, that the claim of the sister and the resist- 
ance on the part of the brothers proceeded on the 
assumption that the whole inheritance had descended 
from Saleha Khanum to the children of Hafiz Oollah 
Khan, and that no allusion was made in the course of 
the suit to any claim of their aunt, the present Be- 
spondent, although her name is stated to have been 
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iS 4 i-’- registered in the Collector’s Office. It appeared that 
Sheikh long’ priol’ to the conimeiicemeiit of this suit, namely, 
aX^htrs' in the year 1801, KM Ali Khan had settled oae-half 
MussuMAT of the property which he claimed as his share upon 
bectm'" wife, Beejy Begum ; and Amin Oollah Khan had in 
1805 transferred his share to his son, Asim Oollah 
Khan ; but neither of these transfers appear to have 
been acted upon farther than by having the names 
recorded in the Collector’s Office, and the two brothers 
had continued to deal with the property as their own ; 
for in the vear 1807, Kiilh Ali Khan, acting for himself 
and his brother, sold a part of the estate to Baboo 
Bysnath Sahoo, and although in the years 1813, 1814, 
Beejy Begum assumed the power of selling portions of 
the estate, there is no evidence that Azim. Oollah Khan 
ever acted as owner of any part of the estate under 
the alleged transfer to him ; but, on the contrary, Amin 
Oolla Khan, his father, continued to dispose of the 
estate as if no such transfer had been made, and the 
Appellants at the trial below rested their claim entirely 
upon purchases made from Beejy Begum and Amin 


Oollah Khan. 

The dates of those sales, as proved in the progress of 
the suit, were in the years 1813, 1814, vdthin twelve 
years from the commencement of the Respondent’s 
suit, and these dates formed the foundation of the 
Decree of the Sudder Adawlut, which decided, that 
the Plaintitf’s remedy had been barred as to Mohi-ood- 
deen, . sold by Kulh Ali Khan in 1807 — ^more tRan 
twelve years before the commencement, of the suit, but 
was not barred as to the residue, which did not appear 
by the evidence to have been sold before the years 
1813 and 1814. 

After the Decree had been pronounced, the Appel- 
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Units petitioned to have the cause heard again, and to 
be allowed to put in evidence other Deeds, to prove, sheikh 

IMDAD ALI 

that as to another portion of the estate, the remedy of and others 
the Plaintiff had been barred by a sale beyond the mussumat 
twelve years, namely, in 1812, to Boorham Ali Khan, IegumI^ 
from whom the Appellants purchased that portion in 
The Court however refused, and we think 
erly, to re-open the case, for the purpose of ad- 
mitting evidence which ought to have been produced 
In the first instance, and there is no Appeal from 
that refusal : tlie question therefore for decision is, 
whether, under the circumstances of the ease, the 
remedv of the Plaintiff had been barred bv the adverse 

% t‘ 

possession of Kulh Ali Khan and Amin Oolla Khan, 
from the vear 1800 to 1823. 

The answer to this question depends upon the 
construction of the Bengal Regulations, namely, 

Reg. TIT. of 1793, s. 14, and Reg. II. of 1805, s. 3. 

By Beg. III., s. 4, ZiUah and City Courts are pro- 
hibited hearing, trying, or determining the merits 
of any suit whatever against any person or per- 
sons, if the cause of ’action shall have arisen twelve 
vears before anv suit shall have been commenced on 
account of it — unless the complainant can show by 
clear and positive proof that he had demanded the • 

■money or matter in question, and that the Defendant 
had admitted tlie truth of the demand, or promised to 
nay the money ; or* that he had directly preferred his 
claim within ihat period, for the matters in dispute, to 
a Court of competent jurisdiction, to try the demand, 
and shall assign satisfactory reasons to the Court why 
he did not proceed in the stiit ; or shall prove that 
either from minority or other good and sufficient cause 
he had been precluded from obtaining redress, 
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Now in this case the Plaintiff’s cause of action arose 
twenty-five years before the commeiicement of the 
suit and no other suit was ever instituted oy her on 
account of it. Her claim therefore is clearly barred, 
unless she can by proof bring herself wiihin one of the 
exceptions. The only exception under this Kegulation, 
from which any protection has been claimed, is the 
last, namely, that she has been precluded from obtain- 
ing* redress by a good and sufficient cause ] and the 
cause relied on, is the distance of her lesidonce tiom 
the estates in dispute, and from the tribunal before 
which alone she could have preferred her claim. It 
appe?.rs by the eviderrce that the Plaintiff lived at 
Panvpiii, several hurrdred miles from Patna ; but as 
the distance in 1800 could have afforded no greater 
impediment to the appointment of a Mokhtar to err- 
force her rights, than it did in 1825, the orrly way in 
which it can be said to have precluded her from obtain- 
ing redress, would be, by keeping her in igrrorance of 
the manrrer in which her rights had been usurped by 
her nephews ; but it must be remembered that her 
mother died at Paniput, and that her right to one half 
of the estate devolved upon her immediately upon her 
mother’s death, and that her not receiving any remit- 
tances on account of the estate must have afforded 
sufficient notice to her, that some one must be usurp- 
ing her rights, and this not for one or two years only, 
but for a -series of more than twenty years, during 
which time she appears to have made no inquiry, nor 
to have instituted any proceedings to assert her claim, 
but permitted her nephews to hold themselves out to 
the world as the sole owners of the estate. 

When, therefore, the question arises between the 
purchasers of an estate from persons who had been 
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thus permitted to hold themselves out to the world for 
more than twelve years before the purchase, and an 
owner, by whose neglect they- had thus been enabled 
to assume the character of proprietors, the Court 
ought to have some other facts than mere distant resi- 
dence, to make out the proof of some good and suffi- 
cient cause that had precluded an earlier assertion of 
a right that must have been well known to the claim- 
ant from the beginning. The Appellants had every 
reason to assume that the two nephews were the 
owoiers, not only from their long and undisputed pos- 
session, but also from the circumstance, that when a 
claim to some share was, in the year 1812, asserted by 
the sister, no suggestion of the Plaintiff’s claim was 
interposed by her or on her behalf. 


Let us then see whether there is anything in the 
Regulations of 1805, that open to the Plaintiff the 
doors of the Zillali Court, wdiich the Regulations of 
1793 had closed. 


By Reg. TI. of 1805, s. 3, it is declared that the 
limitation of twelve years, fixed by the Regulation of 
171)3, “shall also not be considered applicable to any 
private claims of right to lands, houses, or other per- 
manent immoveable property, if the person or persons 
in possession of such property, when the claim of 
right thereto may be preferred in a competent Court 
of Judicature, shall have acquired possession thereof 
by violence, fraud, or any other unjust, dishonest means 
whatever; or if such property shall have been so ac- 
quired by any other person or persons from whom the 
actual occupant or occupants may have derived his or 
their title, and shall not have been subsequently held 
under a just and honest title (such as inheritance, pur- 
chase, fair donation, or any other fair title, believed to 


1841-2. 

Sheikh 

IJVIDAD ATul 
and oth ers 

V. 

Musstjmat 

Kootby 

Begum. 



16 


CASES IN THE PRIVY COUNCIL 


1841-2- 

Sheikh 

IMDAD ALI 
■ and others 

Zf. 

Mussumat 

KOOTBY 

BEGUM. 


have conveyed a right of possession and property), 
durms- a period of tv^elve years, antecedent to tlie time 
of pereferring a claim of right thereto, in a competent 
Court : provided that such violent, fraudulent, unjust 
or dishonest acquisition, he established to tlie satisfac- 
tion of the Court in which the claim may be preferred ; 
or if the suit he appealahle to the satisfaction of the 
proper Court of Appeal.” And hy the 3rd clause of the 
same section, after prohibiting the- Courts from taking- 
judicial eognizaiice of any suit preferred after sixty 
years’ non-prosecution, the Eegulation proceeds to de- 
clare, that ‘although the property claimed may have 
been acquired bv an insufficient title within the period, 
of sixtv vears, if the property so acquii ed shall have 
descended by-” inheritance to the person in possession, 
when the claim is preferred, or if such person shall 
have obtained just and honest possession thereof hy 
purchase, fair donation, or by any other title be- 
lieved to be just and valid, and not appearing to be in. 
any- respect collusive, for the purpose of depriving- 
Plaintiff of his right, and either such occupant him- 
self, or any other person in his behalf, or from whom 
the property may have been obtained under any of the 
titles aforesaid, or the whole in succession shall have 
held quiet and unmolested possession under a title 
believed to be just and valid during a period of twelve 
y-ears antecedent to the claim thereto being preferred 
in a competent Court, the provisions made in the Ist 
and 2nd clause of that section shall not be considered 


applicable to any private claims to property so circum- 
stanced, which are therefore to be deemed inadmissible 
as heretofore after twelve years from the origin of the 
cause of action, unless the same be cognizable under 
the exceptions and provisions already in force,’ 
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Under this itegulation the Plaintiff contends that 
although her claim was not preferred to any compe- 
tent Court till more than twelve years after her cause 
of action had arisen, yet that as her nephews had ac- 
quired possession of the propei-ty by unjust and dis- 
honest means, and as the purchase by the Appellants, 
however fair and just, had been made within twelve 


year)?, neither they nor any person under whom they 
claimd, had, during a period of twelve years, ante- 
cedent to the time of preferring her claim, held under 
any fair title believed to have conveyed a right of pos- 
session and property, and therefore that the prohibi- 
tion contained in the Beg. III. of 1793, s. 14, was not 
apphcable to her case. 

In considering' the provisions above referred to, it 
must be kept in mind that one, the main object of 
these laws of limitation, is to protect an honest pur- 


chaser from the consequences of an owner’s neglect to 
assert his rights, and thus giving to a usurper the 
semblance of a title which he did not really possess, 
and that by the express words of the Eegulation, the 
proof of the fraudulent, unjust, or dishonest acquisi- 
tion is thrown upon the Plaintiff. It is necessary 
therefore to ascertain what is meant by an unjust or 
dishonest acquisition : it is obvious from the 3i'd clause 
of the section, that it is not intended to include every 
acquisition without a just title ; for by that clause, ac- 
quisitions are protected that have been obtained by 
any title believed to be just and valid, though in reality 
insufficient. It must be necessary, therefore, for a 
Plaintiff, in the first place, to show that the person 
under whom an occupant, by just title, acquired within 
the twelve years, derives his title, had acquired his pos- 
session by a title which he did not at the time believe 
to be just and valid. 
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The Plaintiff in this case contends, that as lier 
nephews must have known that one half of the inhe- 
ritance belonged to her, and as they must have known 
that she was still alive, their assumption of the entire 
property w^as a dishonest acquisition, and could not 
have been claimed by them under any title which they 
beheved at the time to be just and vahd. It cannot he 
denied that there are many circumstances leading to a 
strong suspicion that this was the case, and the Sud- 
der Adaivlut appears so to have considered it. 

But strong as the grounds of suspicion undoubtedly 
are, their Lordships do not consider the facts proved as 
sufficiently establisliing, to their satisfaction, that the 
nephews knew that they had no right to the whole 
esiate. They may have originally taken possession 
under the belief that their father Hafiz had acquired a‘ 
title to the property of which he had been in possession 
up to his death. They may have been ignorant of the 
existence of their aunt, or of her title to any share of 
the property. 

There is no evidence of their being aware of either : 
that they were so, could only be matter of conjecture ; 
but fraud and dishonesty are not to be assumed upon 
conjecture, however probable. 

But to avoid the effect of the lapse of time, the 
Plaintiff must establish the existence of conscious in- 
justice by proof. Their Lordships think this has nob 
been done, and, therefore, they will advise Her Majesty- 
to reverse the Decree of the Sudder Dewanny Adawlut 
and affirm the Decree of the Provincial Court, con- 
demning the Respondent in costs, in both the Courts 
below; but their Lordships are of opinion that eacla 
party should bear their o-wn costs of the Appeal to Hei* 
Majesty in Council. 
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The Bank op Bengal - - - - Appellants, 

Eadakissen Mitter - - - _ Respondent.* 

On Appeal from- the Equity Side of the Sn/preme Gow% 

of Bengal. 

Bill of exchwnge — LiaMXity of drawer — Acceptance hy creditor of security 
from debtor — If relieves surety — Creditor and debtor — Appropriation 
of payments — Bights of creditor, 

A. drew five Bills in favour of B. on Fergusson & Co., wlio accepted the 
same, and got them discounted by the Bank of Bengal, and on their be- 
coming due procured their renewal. Fergusson & Co. subsequently drew three 
Bills on the Bank of Bengal ; and, for securing, as well the repayment of 
the principal sum due on these Bills and interest, as of all and every sum 
or sums which the Bank had already advanced or should advance on ac- 
count of the drawers, deposited as collateral securities various quantities of 
Chili copper of^ a larger amount in value than the advances then made. 
By a condition in these Bills, the Bank were authorized, in default of pay- 
ment within the time stipulated, to dispose of the copper by public or pri- 
vate sale, and to reimburse themselves the principal and interest due thereon. 
Shortly afterwards, Furgusson & Co. failed, and Assignees of their estate 
and effects were appointed under tlie Indian Insolvent Act. On presentation 
to A. of the first of the renewed Bills, he served notice on the Bank not to 
part with the securities so deposited with them, alleging that the Bills drawn 
and renewed by him, were accommodation bills, for which he had not re- 
ceived any consideration, and were renewed on the faith of the securities 
being applicable to their discliarge. The Assignees of Fergusson & Co. 
redeemed the copper by paying to the Bank the amount of the principal and 
interest due ui)on the Bills drawn by Fergusson & Co. All the Bills drawn 
hy A. were dishonoured, and the Bank of Bengal brought an action against 
A. for their amoimt. On a Bill filed by A., the Bank were restrained by 
Injunction f rom proceeding with the action at law. Held on Appeal by the 

This was an Appeal from a decree in a cause insti- 
tuted by the Respondent against the Appellants and 
others, to restrain the Appellants from proceeding to 
enforce the payment of certain Bills of Exchange drawn 
by the Respondent on, and accepted by, the firm of 
Fergusson & Co., and discounted on their behalf by 
tiie Appellants, the Bank of Bengal. 

•Present: Lord Brougham, Mr. Baron Parke, Vice- Chancellor 
Knight Bruce, and The Right Hon. Dr. Lushington. 

Privy Councillor.s, — Assessors, — Sir Edward Hyde East, Bart., 
and Sir Alexander Johnston, Khit. 

0 2 


28th June, 
1842. 
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Judicial Committee, discliargiiig the Iiijuiietioii and reversing the Decree ol; 
the Supreme Court, that, under the circumstances, the redemption of the 
securities ■vvas a sale within the meaning of the condition contained in the 
deposit Bills, and that such sale was not a release to A. as surety for the 
previous Bills, the condition not being that the copper or the proceeds 
thereof should be apiilied iireferentially or puri yassu with the other debts, 
but simply in reimbursement to the Bank, of the principal and interest due 
upon the Bills. 


Ill 1832, tlie Appellants liaviiig agreed to discount 
Bills to the amount of S. E. 450,000 on account 
of Fergussoii & Co., five Bills were drawn by the 
Respondent, on behalf of that firm, upon one Durpo- 
narain Gangooly, a sircar or manager in their employ, 
by whom they were indorsed, and accepted by the 
Appellants. 


The Bills were severally made payable three months 
after date, in accordance with the provisions of sec- 
tion Id of the Charter of Incorporation of the Bank of 
Bengal, ■ which prohibits the Bank from discounting 

any negotiable securities that have a longer period to 
ran. 


-Phese Bills being, as it was alleg’ed, merely accom- 
modation Bills for the firm of Fergusson & Co., and 
drawn by .the Eespondent, upon an understanding 
vfith them, that he should run no risk 011 their ac- 
count, w^ere, with one exception, never paid, but from 
time to time, and as they became due, were renewed 
by ^ the Eespondent, other Bills being substituted in 
their stead, the five last of wliich bore date respectively 
the 2nd, 6th, and 28th days of September 1833, and 
were collectively for the sum of S. E. 400,000 ; 50,000 
having been paid on their account. 

Besides the Bills thus drawn and renewed by the 
Eespondent, f he Bank of Bengal \kere in possession of 
Biree Bills of the same dates drawn by Fergusson & Go. 
in their own names, and accepfied by the Appellants, 
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together with a quantity of copper, deposited as colla- 

teral security for the payment thereof. the bank 

OF Bengal 

Each of these Bills was similar in form, varying only radakissen 
in the amount and value of the collateral security, 

The first, dated the 2nd SepteiiihGr 1833, was as 
follows : 


“Bank of Bengal, 2nd September 1833. 


“Three months after date we promise to pay to 
■‘George Haley, Treasurer of the Bank of Bengal, on 
“account of the said Bank, the sum of sicca rupees 
“(245,600) two hundred and forty-five thousand and 
“six hundred, with interest at the rate of four (4) 
“rupees (4) four per cent, per annum, and for se- 
“ curing the repayment as well of the said principal 
“sum, and interest, at the rate aforesaid, as of all and 
“every sum or sums which the said Bank of Bengal, 
“or the Treasurer of the Bank for the time being, or 
“any other person or persons on account of the said 


“Bank, have already advanced or paid, or have en- 
‘ ‘ gaged to advance or pay, or shall or may at any 
“time or times hereafter advance or pay, or become 
“engaged to advance or pay to, or on our account, or 


“to or on aceoujit of us, or any or either of our 
executors or administrators, or representatives, or 


i i 


i i r 
C 


my or either of them together, with interest for the 


“same sum or sums of money respectively at the rate 
‘ ‘ of t welve per cent, per annum : we, the said Fer- 
“ gusson & Co., have deposited in the said Bank, as 


“collateral security. Chili copper, 10,000 maunds*, at 
“30 current rupees, valued of skca rupees (327,500) 
“three hundred and twenty^seven thousand and five 

* A measure of weight amounting in Bengal to about 80 lbs.— 
Hamilton’s E. I. Gazetteer. 
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“iiiindred : and in default of payment at the period 
“aoove mentioned, we, the said Fergusson & Co., 
“hereby authorize the Treasurer of the said Bank for 
“the time being, absolutely to sell or dispose of the 
“said Chili copper for the reimbursement to the said 
“Banii, as well of the said principal and interest at 
“the rate aforesaid, as of all and every such other 
“sum or sums of money, together with interest as 
“aforesaid, on or before the expiration of the said 
“period, by public or private sale, the said Treasurer 
“rendering to us, the said Fergusson & Co., any 
“surplus which may be forthcoming from such sale, 
“and we being bound to make good to him whatever 
‘ ‘deficiency there may be below the amount of the 
“said principal sum and interest as aforesaid, and the 
“sale price of the said Chili copper to bo made ■ on 
“the price to be calculated at the premium or dis- 
“ count of the Chili copper on the day on which the 
“said Chili copper shall be so sold; but if the said 
“Treasurer shall not proceed to sell or dispose of the 
“said Chili copper at such period, we, the said Fer- 
“i/iisson & Co., shall and will pay and allow to the 
“said Bank of Bengal, interest at and after the rate of 
“twelve per . cent, per annum on the said sum, and 
“on all and every such other sums as aforesaid, up to 
“the day on which the said sum shall be paid off and 
“liquidated, or up to the day on which the said 
“Treasurer of the said Bank of Bengal shall, in pur- 
“suance of the power hereinbefore contained, sell and 
“dispose of the said copper so deposited as aforesaid, 
“.as the case may happen. 

.(Signed) “Peegusson & Co."” 

Witness, Radananth Bose. 
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Tlie second Bill, which bore date the 6tli of Sep- '^ 42 - 

✓ 

teniber 1833, Avas for the sum of S. R. 73,700, for the bank 
which eleven slabs of copper weighing 3,000 maunds 
and upwards, of the value of S. R. 98,275, were de- 
posited in like manner as collateral security: and the 
third Bill, dated the 28th of September 1833, was for 
the sum of S. R. 35,400, for which 560 slabs of 
copper weighing 1,500 maunds and upwards, of the 
value of S. R. 47,200, were deposited as collateral 
security. 

it was alleged and insisted by the Respondent, 
tliat lie was induced to execute the renewed Bills of 
the 2nd, 6th, and 28th of September in consequence of . 
the deposits of copper so made by Fergtisson & Co. 
v/ith the Bank of Bengal. 

In the month of October ■ 1833, Fergusson & Go. 
received from the Bank of Bengal a further loan 
of S. R. 490,000, the repayment whereof was se- 
cured by a Promissory Note, similar in form, for the 
amount, and a mortgage or pledge of 3,500 maunds of 
indigo, the property of the firm, which was then of 
the value of S. R. 800,000, or thereabouts. 

On the 26th of November 1833, Fergusson & Co. 
presented their petition under the Act for the Belief 

•*1 

of Insolvent Debtors in the East Indies, 9 Geo. IV., 
c. 73, and were adjudged and declared insolvent, and 
assignees appointed of their estate and effects. 


The first of the renewed Bills drawn by the Re- 
spondent having become due, and having been dis- 


■ed by Hie acceploi-s, the liank of Ben 
caused the same to be presented, on the 10th of De- 
cember 1833, to the Respondent for payment) wh: 
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1842. was refused, and on the 27th of the same month the 
THE Bank following notice was served by his attorney on his 

OF Bengal vipon the Secretary of the Bank : — 

Radakissen 

mittek. are instructed by Radakissen M if ter, the 

drawer of several Notes or Bills, accepted by Messrs. 
Fergusson & Co., and payable to the Bank of Bengal, 
to give notice, that if you part with or pay over to 
the Assignees of the said late firm of Messrs. Fer- 
gusson & Co. any security or securities, and sum or 
sums of money which may be realized upon any 


such security or securities which the Bank of Bengal 
holds of the said late firm as deposits and pledges 
for loans made by the said Bank to the said late 
firm on the said several Notes or Bills, you and the 
Bank of Bengal will be held responsible for the same 
to our client, as our client derived no benefit from 
the said Notes and Bills, and became a party to 
them upon the express understanding that the whole 
of the said several securities, so deposited and 
pledged by the said late firm with the said Bank, 
were ample for the payment of the said Notes and 
Bills, and were in the first instance to go towards 
liquidation thereof. ’ ’ 


On. the 10th of February 1824, Dur-ponarain Oan- 
gooly, who was the indorser of each of the Bills drawn 
by the Eespondent, obtained (at the instance, as it 
appeared, of the Assignees of Fergusson & Co.) from 
the Appellants a loan of S. E. 300,000, upon the 
pledge and deposit of negotiable Paper of the East 
India Company to the amount of S. .E. 318,200. 
This loan was secured by the Promissory Note of 
Gangooly, in the same form as those previously drawn 
by Fergusson & Co. 
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Eaily in the same month, the Assignees applied, to 
the Appellants to ledeem the several parcels of copper 
held by them as collateral security for the Bills dravni 
by Fergusson & Co. in September 1833 ; and after a 
short delay, for the purpose, as v-tas stated by the Ap- 
pellants, of ascertaining whether such deposits were 
applicable for the general liabilities of the Insolvent 
mm, and also the amount for which the copper could 
be sold, they peimitted such I’edemption, and delivered 
up the whole of the copper so deposited to the As- 
signees upon payment of the sum of S. E. 366,109, 
and a fraction, being the total amount of principal and 
interest then due to the Appellants upon the loans 
made upon such specific deposits. 

On the 22nd of February 1834, before the last men- 
tioned Promissory Note of the 10th of February 1834 
became due, the assignees of Fergusson & Co. ap- 
plied to the Appellants to redeem the Compairy’s 
Paper deposited by Durponarain Gangooly, alleging 
srrch Paper to have been part of the assets of Fergus- 
son & Co., and consequently vested in them, and that 
Gangooly acted in the matter merely as their ag*eirt, 
and was himself a person of rro property or substance. 
Bhe Appellants ujoorr these represeiltatiorrs permitted 
the redemption by the Assignees, arrd delivered over 
the Company’s Paper on the receipt of S. E. 300,000, 
with interest; and in the followirrg month the Ap- 
pellants permitted the Assignees of FergMSson &, Co. 
to redeem the mauncls of indigo, upon payment by 
them of the sum drre orr the Promissory Note of 
October 1833. 

At tlie time of tlie failiire of the firm of 
Co., there was one share in the Bank of held 

1)7 that firm, but registered in the name of WiMcm 
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Fredericli Fergusson, as the proprietor thereof, and 
which was then of the vahie of S. B. 16,000, or 
thereabouts. After the failure of the firm, the Appel- 
lants, according to the provision of the Act for incorpo- 
rating the Bank, No. VI. of 1839, s. 39, and the pro- 
viso in the 21st section of the Charter, appropriated 


and transferred the dividends on the same share, 
amounting altog-ether to S. B. 600, towards and in 
part payment of the first of the five discounted Bills 
drawn bj?' the Bespondent, in the hands of the Appel- 


lants at the time of such failure, and in further reduc- 
tion of the liability of the Bespondent thereon. On the 
12th of August 1833, the Appellants commenced an 
action of assum,psif on the plea side of the Supreme 
Court against the Bespondent, for the purpose of re- 
covering the balance due on the five Bills drawn by him 
and discounted by the Bank as above stated. 


In consequence of these proceedings, the Bespon- 
dent, on the 8th of November 1834, filed a Bill in the 
Equity side of the Court against the Appellants, 
their Secretary, and the Assignees of Fergusson & Co. 
The Bill set forth the circumstances above stated, and 
insisted that the terms on which the Bespondent con- 
sented to become the drawer of the Bills in question 
were well known to the Appellants ; the Complainant 
also insisted that the Appellants were bound to proceed 
in the first instance against the Assignees of the Insol- 
vent Estate; that the several collateral securities held 
by the Bank were liable as well for the debts due from 
the firm previous to their deposit, as for those incurred 
at the time; and that the Appellants, by permitting the 
redemption of the same after the notice served on them 
on behalf of the Bespondent, and without his assent, 
had relieved him from all liability in respect of the 
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several Bills of Exchange, or at least to the extent of 


any surplus value thereof, beyond the amount for 
which the same were specifically pledged and deposited, 
and prayed that the Appellants and the Assignees, 
and all persons claiming under them, might be per- 
petually restrained from taking any further proceedings 
against the Respondent to enforce paiunent of the said 
five Bills wheieon such action, had been brought. 


The Appellants by their Answer admitted the fact of 
the transactions set forth in the Bill, and stated The 
several Bills drawn by the Respondent to have been 
successively indorsed to and discounted by the Appel- 


lants in the ordinary course of their business, and de- 
nied that the same had been drawii or recovered by 
the Respondent on any such assurance or representa- 


tion of the firm of Fergtisson & Co., or of the Appel- 
lants, as alleged by him, or upon the faith and credit of 
the several deposits and pledges of copper and indigo, 


which they insisted were only liable for the sums for 
which they had been respectively deposited, and for 
which they had been redeemed by the Assignees : and 


they denied the several grounds of equitable relief 
claimed by the Respondent, and insisted on their 
right to proceed with their action at law for the reco- 
very of the balance due on the several Promissory 
Notes. 


Tlie Assignees also put in their Answer, in which 
they admitted the facts as generally stated by the Bill, 
and also that subsequent to the redemption of the 
copper, they had sold the same at a profit, but 
tended that the rise in the value thereof was 
dental and unexpected, and that at the time of 
tion, the sum for which the same was redeemed was 
the fall value. The Defendant, the Secretary: of the 
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the Eespondent ‘ was not to he held liable for their ^ 
amount, is unfounded in fact, and unsupported by evi- the 
dence. The averment is expressly denied by the Ap- 
pellants’ answer, and no proof is tendered by the 
Respondent to support such allegation. It was said 
indeed in the Court below that the circumstance 
of Fergusson himself being a Director of the Bank, 
and a registered holder of Company’s Paper, affected 
the Appellants vdth notice of the agreement between 
him and the Respondent; but if there were evidence 
of such an agreement, it could not affect the Appellant, 
since notice to one of the members of a eor]ooration 
in. his private character, and as a partner of a firm 
not members of the corporation, could not be held 
notice to the corporate body, who must necessarily all 
be strangers to the private affairs of their individual 
members. Were such the law, there would be no 
limit to the liabilities of a corporation. 

Again, it was argued in the Court below, that the 
Respondent was a surety, and on the ground of his 
having been released as such by the conduct of the 
Appellants, the Judgment on the re-hearing proceed- 
ed. But in what did his suretyship consist? He is the 
original drawer of the notes. Now at the time of their 
being drawn, no security was given by Fergusson 
& Co. to the Appellants, nor were any securities ever 
given by Fergusson & Co. for the amount of the Re- 
spondent’s Bills. It is alleged by the pleadings, that the 
copper and indigo deposited by Fergusson & Co. with 
the Appellants, was for all stims due from the former, 
and that the Appellants had a general lien on the same, 
beyond the amount for which the deposits were re- 
spectively made. But the terms on which the deposits 
were made are explicit ; they are redeemable for the 

m o ■ ■ 
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Bank of Bengal, also put in Ms Answer to the 
Eespondent’s Bill. 

The cause being at issue, mtnesses were examined, 
and the same came on for hearing on the 13th of July 
1838, before Sir Edward Ryan, Chief Justice of the 
Supreme Court, and Sir Peter Grant, who at the time 
were the only two Judges of the Court; when it was 
ordered (Mr. Justice Grant dissenting) that the Re- 
spondent’s Bill should be dismissed with costs. 

The Respondent being dissatisfied with this Decree, 
presented his Petition for, and obtained, a re-hearing 
of the cause on the 30th of Novem-her 1838, before the 
Judges by Avhom it was originally heard, and Sir 
Henry William. Seton, who had been appointed one of 
the Judges of the Court since the former hearing. 

On the 31st of Jamiary 1839, the Judges gave 
Judgment, when Mr. Justice Seton was of opinion 
that the injunction prayed for should be perpetual, 
in which Mr. Justice Grant concurred ; hut the 
Chief Justice adhered to his former opinion, that 
the Bill should be dismissed with costs. The decree, 
therefore, was, that the injunction to restrain pro- 
ceedings at law should be made perpetual, each party 
paying his own costs, except the Defendant, the Secre- 
tary of the Bank, wdiose costs the Respondent was 
directed to pay. 

From this Decree the Appellants appealed to Her 
Majesty in Council. 

Mr. Griffith Richards, Q.C., and Mr. Greenwood, 
for the Appellants, The Bank of Bengal. 

The allegation that the Bills drawn by the Respon- 
dent were mere accommodation Bills, and were drawn 
upon the understanding with Fergusson ffi; Go, 
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several amouiits specified: the Assignees had, therefore, 

the Bank ^ right to redeem the same on payment of each specific 
Bengal ^ ^ ^ . 

sum and interest. The Bmik of Bengal v. Young (a). 

JADAKISSEN , ,1 T-,-n x7 

hitter. The debt contracted by the Bills was on the per- 
sonal security of the Eespondent, and the nature of 
the contract does not imply that he ever contemplated 
being held merely a surety. Wright v. Simpson (b). 
There was no dealing with the original Bills, or those 
renewed in their jilace, which could release the Re- 
spondent as the drawer: the only claim for such re- 
lease is founded on the deposit ' Bills ; there is no evi- 
dence of the agreement stated by the Respondent. The 
dishonour of the original Bills drawn by the Eespoin 
dent, and the demand made on him for payment, was 
notice to him, that the Appellants held him liable ; he 
was also ■ cognizant of the deposit Bills, and the se- 
curities pledged therewith; this he stated himself. 
Now ill order to entitle him to their benefit, he ought to 
have paid the debt and required the transfer of them 
to himself; the notice given on his behalf was not to 
part, with the deposits, but they were pledged for spe- 
cific sums, redeemable on their liquidation, and if the 
sur;ety desired to have the benefit of them, he ought to 
have paid the principal due on them, -and then tahen 
an assignment ; that is the only ground on which he 
could claim equitable relief : the qiajunent of the debt, 
or the placing himself in the situation of the principal 
debtor; that is the iirinciple of all the decisions. 
Law Y. East India Company (c), Boidtbee Stubbs (d), 
Mayhew v. Cricket (e). In Wade v. Coope (/), the 

{a) 2 Moore’s Ind. App. Cases, 87. (6) 6 Ves. 714-26. 

(e)4Ves. 824. (<«) 18 Yes. ^ ^ ^ ^ 

Te) 2 Swan. 185, (/). 2 Sim. 155, 160, 
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Vice-Cliaiieellor, stating- the law, says, “The doctrine 
:s, that wliere a man becomes surety for a debtor for the 
payment of a debt, he has, if he pays the debt, a right 
to avail himself of all the securities which the creditor 
has. But that doctrine never applies to a person who 
becomes surety at one time, and a security is given to 
the same creditor, either for another debt, or, what is 
the same, for a distinct portion of the debt for w^hich 
the first security was given.-” and he continues, “I have 
no. found auj’- such case: on the contrary, all the 
notion I have of the law is, that the docti'ine has 
always been stinted to the particular contingency of the 
debt being one, and the surety being given for the same 
debt, at the time when the person became surety for 
it. ’ ’ Brown v. Carr {a), Spears v. Hartkj (h). Without 
payment of the debt, therefore, the Respondent had no 
right to the deposits, and the redemption by the Assig- 
nees for their market value was according- to the terms 

upon which they were made, and in no way prejudicial 
to the Respondent. 


The Attorney-General (Sir F. Polloch), Mr. Be- 
tJiell, Q.O., and Mr. T. B. May, for the Re- 
spondent. 

That the Bills orig-inally drawn by the Respondent 
were accommodation Rills, there can be no doubt. 
They -wmre accepted by Fergusson & Co., and the re- 
newed Bills were in all respects similar to those drawn 
in the first instance. It is not pretended that the 
Respondent ever derived any benefit from them. This 
cii cumstance is sufficient evidence of the agreement 
that he should be held harmless. The Respondent -was 

(a) 2 Bnss. 600, 
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to all intents and purposes a surety. Wliat then is 
the contract made with his principal, by the deposit 
Bills? The deposits are stated to be made for security 
as well of the principal sums and interest thereby 
secured, “as of all and every sum or sums which the 


said Bank of Bengal, or any other person or persons, 
on account of the Said Bank, have already advanced 
or paid, or have engag’ed to advance or pay, or shall 
at any time hereafter advance or pay to or on our 
account, or of our executors, &c.” That this contract 


was made vuth the privity of the Respondent, the 
notice served by him on the Bank of Bengal shows; 
but notwithstanding' such notice and the term of the 
contract, the Appellants permit the Assignees to obtain 


possession of the deposits on payment of the principal 
and interest due upon Fefgussoyi & Oo. ^s Bills, thereby 
giving up securities pledged for all sums which the 


Bank had already advanced. It is said that the surety 
is only intitled to the benefit of securities deposited 
by the piincipal upon payment to the creditor; but 
the aaithorities cited do not bear out that position. 
The tiue principle is, that the creditor is a trustee for 


the surety, not merely from the fact of payment, but 
fiom the relation that subsists between them; and 
consequently, whether the surety has paid or not, the 
creditor can do no act to his prejudice. This is the 
doctrine established in MayJieiv v. Cricket (a), and the 
authorities there cited. In that case the surety sought 
his discharge through the medium of the same equitv 
as is contended for here ; and it appears from what 
fell from Lord Eldon, that, but for a subsequent pro- 
mise, he would have been held discharged both at Law 




(a) 2 Swan. 185, 
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and ill Equity. The ease of Browne v. Carr {a) rested 
on peculiai cii ciimstances z the surety disputed his 
liability at law j lie had been guilty of laches in not 
availing' himself of his legal remedies, and there were 
other grounds peculiar to the nature of the certificate, 
which took the case out of the general principle. 
In Bouli'bee v. Stubbs (o), cited on the other side. 
Lord Eldon expressly lays it down, that the creditor 
agreeing with the principal debtor to postpone his 
remedy, the effect is, that in equity the right against 
the surety is gone. It is in vain to say the indul- 
gence may be for the benefit of the surety : another 
person has no right to judge what are the surety’s 
remedies j and the original implied contract being, as 
far as the nature of the original security wiU admit, 
that the surety paying the debt shall stand in the 
place of the creditor. No payment here by the Ee- 
spondent could have placed him in the situation of 
the creditor; for the deposits were redeemed, not at 
a price ascertained by public sale, but at the sum 
for which the deposit notes were drawn. 

Suppose, however, such sum to have been the 
market value of the copper at the time of such 
transfer, the securities were for advances made prior 
to as well as at the time of their deposit; the Bank of 
Bengal ought therefore, at least, to have applied their 
proceeds, pari passu, to the discharge of the Eespon- 
dent’s Bills, as well as those of Pergusson & Co. ; they 
did so with respect to the indigo and Company’s Paper, 
which showed they were cognizant of the Eespondent’s 
equity. It is upon these principles that the Bespond- 
ent was held entitled to the relief he sought by his Bill 


{a) 2 Kusfl. 6 


. B. G. 7 Bing'li. 


(6) 18 Ves. 20, 21, 
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1842. ill tlie Court below, and we submit tluit this A.pj)ecil 
' , ^ 

the Bank must be dismissed mth costs. 

OF Bengal 

S'- The Right Hoii. Dr. Lushington : 

Radakissen 

mitter. ig an Appeal from the Supreme Court of Judi- 

28th July eature at Fort William, and was brought under the 
^ following circumstances. 

In the year 1832, Radakissen Mitter drew several 
Rills in favour of Durponarain Gaugooly on Messrs. 
Fergusson & Co., Merchants in Calcutta, wlio accepted 
the same. Those Bills being indorsed by I) ur ponaram 
Gangooly, were discounted by the Bank of Bengal, 
the value was paid to Ferg-usson & Co. The w 
amount for which those Bills were original!}’ given was 
S. R. 450,000. Those Bills were renewed from time 
to time, and, save a sum of S. R. 50,000, no money 
was paid in discharge of them. 

In the month of November 1833, Fergusson & Co. 
failed. At that time the Bank of Bengal held live 
renewed Bills for S. R. 400,000, which became due 
and payable in December 1833, and January 1834. 

On the 2nd of September 1833, the Bank advanced 
to Alessrs. Fergusson & Co. the sum of S. R. 245,600, 
on a deposit, as a collateral security, of 10,000 maimds 

terms 


of Chili copper, valued at S. R. 327,500. T 

upon which this copper was deposited will reejuire to 
be more particularly noticed. 

On the 6th of September 1833, a further advance 
was made by the Bank to Radakissen Mitter of B. R. 
73,700, on the security of 1,100 slabs of copper, valued 
at S. R. 98,275. This copper was deposited as a se- 
curity upon precisely the same terms, with respect to 
Radakissen Mitter, as the copper deposited 
of September was with respect to Fergusson & Co., i 
the advance was for the benefit of Fergusson & Co. 
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On the 28th ot September 1833, a further advance iJ 
of S. R. 35,400 was made to Messrs. Fergusson & Co. the 
by the Bank, on the deposit of 568 slabs of copper, 
valued at S. E. 47,200, and such deposit was made in 
the same terms as that on the 2nd of September. 

On the 26th of November 1833, Messrs. Fergusso-n 
presented their Petition to the Court for the Relief of 
Insolvent Debtors, and Assignees were appointed of 
their estate and effects. The first of the Bills drawn 
by Badakissen Mitter became due on the 10th of De- 
cember 1833, and was presented to him for payment. 

On the 27th of December 1833, Badakissen Mitter 
caused a notice to be served on the Bai± to the fol- 
lowing purport, that if the Bank should part with or 
paj^ over to the Assignees of Fergusson & Co. any se- 
curities or proceeds of securities held by the Bank for 
loans made to Fergusson & Co. on the Bills of Exchange 
drawn by Badakissen Mitter, the Bank would be held 
responsible, as Badakissen Mitter had derived no be- 
nefit from the Bills, and had become a party to them 
on the express understanding that the securities were 
ample, and should be applied in the first instance to 
the liquidation of the Bills. 

On the 12th of February 1834, the Bank, upon 
the application of the Assignees, delivered up the 
three parcels of copper so deposited with them, upon 
payment by the Assignees of S. R. 366,109, being the 
amount of the principal and interest of the three sums 
advanced upon the security of the copper. ■ 

On the 12th of August 1834, the Bank brought 
their action against the Respondent, as drawer of the 
five Bills, for the balance due to the Bank, viz. the 
amount of the Bills, less the dividends, on a share in 
the said Bank, which had been held by Ee/nwssoje 

D 2 
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jS'is- on behalf of his partnership, 
> , ^ 

THE I'ANK 99,552. 1 a. 2 p., received on 


OF BENGAL 

V. 


addressed in 


September 1833, to 


and less also S. E. 
account of an order 
the Government Loan 


Committee by Messrs. Fergusson, and accepted by such 


Committee. This order required the Loan Committee 
to pay to the Bank of Bengal S. E. 130,000 from pro- 
ceeds of indigo pledged to the Committee; and the 
Bank were to hold this money as a security for the five 
Bills, and also for a Bill drawn by Mr. Colville, accepted 
by Messrs. Fergusson, and discounted by the Bank. 

In November 1834, the' Eespondent filed his Bill on 
the Equity side of the Supreme Court against the 
Bank and the Assignees of Fergusson & Co., and prayed 
a perpetual Injunction against any further proceedings 
at law to enforce payment of the said five Bills. An 
Injunction till further order was obtained on the 9th of 
February 1835. 

The Defendants to the Bill having appeared, and the 
cause gone through the ordinary stages, it was heard 


on the 13th of July l&ZS, before the Chief Justice and 
one of the Puisne Judges, there not being any other at 
that time in Calcutta. The Court was divided in 


opinion, and in such case the opinion of the Chief 
Justice being entitled to prevaii, a Decree on the 13th 
of August was made conformable to his opinion, and 
the Bill was dismissed with costs as against the Bank 
of Bengal. 


A Petition for rehearing having been presented, the 
cause was reheard on the 30th of November before the 
Chief Justice, Sir John Peter Grant and Sir Henry 
W. Seton, who, in the interval, had arrived in Bengal, 
and taken his seat. 

By the Decree on the hearing, dated the 31st of 
January 1839, the Decree of the 1st of August was 
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reversed, and the Injunction made perpetual ; and 
the Bank was left to pay its own costs. From this 
Decree the Chief Justice dissented, and the Bank of 
Bengal brought the present Appeal. 


1842. 

' ^ 

THE BANK 
OF Bengal 

V, 

Radakissen 

MITXER4 


In these proceedings there are very many other cir- 
cumstances set forth ,• but as their Lordships are of 
opiiiion that their decision must be chiefly governed 
by the view they take of one question, this short sum- 
mary may suffice to bring out so much of the ease as 
they deem necessary. 


It is perfectly clear that the Respondent, by drawing 
these Bills of Exchange, undertook, if the acceptors 
failed to pay, to make payment himself. Of the 
averment contained in the Bill, that the Respondent, 
by an understanding with the Bank, was to be relieved 
from all responsibility on account of his being the 
drawer of the Bills, there is no proof whatever ; and, 
therefore, any inference arising from such fact, if true, 
must be wholly dismissed from the case. At the time 
the Bills were originally drawn, it does not appear that 
the Bank held any security from Messrs. Fergusson, 
and therefore the engagement entered into by the Re- 
spondent to pay the amount of the Bills, if the ac- 
ceptors did not, was wholly unconnected with any 
question of security. At a period, however, long sub- 
sequent to the drawing the first Bills, the Bank did 
take certain securities ; and it is on account of the 
manner in which the Bank dealt with those securities 
that the Respondent claims to be relieved from his 
liability to , pay those Bills. 

It will be necessary presently to advert to the terms 
of the documents whereby those securities were ac- 
quired, and afterwards the mode in which the Bank 
dealt with them. 

ITM, 
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1S42. 
' , — ^ 


t is mmecessary to consider how far the Eespondent 


THE Bank 
OF Bengal 

V. 

Radakissen 

MITTER* 


obtained a right to the securities subsequently ac- 
quired, — securities neither given nor agreed to be 
given till a long time after the first Bills became due, — 
and whether he could acquire such securities without 
paying the debt. This may or it may not be, as far 
as the present question is concerned, because, assuming 
the affirmative of the proposition, the securities were, 
we think, justly dealt with. 


Supposing the Eespondent to have acquired a right 
to the benefit of the security, what was the extent of 
that light? We apprehend that the Respondent could 
in any \iew only take a right to the benefit of the 
security subject to‘ the power which the creditor by 
the terms of the security was entitled to exercise. And 
this condition is no injustice to the surety, for what- 
ever be the quantum of benefit he ’ derives from the 
security, it is a benefit beyond that which he stipulated 
for when he originally became surety. 

This security is given by a document to the following 
effect, in the form of a Promissory Note signed by 
Fergusson & Co., dated 2nd September 1833. That 
firm, three months after date, promise to pay the Bank 
of Bengal S. R. 245,600, with interest as stated ,• and 
the document states, that they have deposited in the 
Bank, as ^a coUateral security. Chili copper valued at 
S. R. 327,500; “and in default of payment at the 
period ^ above mentioned, we, Fergusson & Co., hereby 
authorize the Treasurer of the Banlc for the time beino- 
absolutely^ to sell and dispose of the said Chili copper, 
for the reimbursement to the said Bank, as ivell of the 
said principal and interest at the rate aforesaid, as of 
all and every such other sum or sums of money, to- 
gether with interest, as aforesaid, on or after the 
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expiration of the said period, by public 


or private 



sale.” 

There were two other parcels of copper deposited in 
September by documents similar in effect. 


the 
Of Bi 

Z 

Radai 

Mit 


There is no apparent difficulty in the construction 
of this Instrument ; it is simply an obligation to repay 
a certain sum then advanced by the Bank, and the 
deposit of a certain quantity of copper to secure the 
payment of that debt and all other sums of money 
which might be then due, or might be advanced in 
the interval. The Instrument did not direct that the 


copper or the proceeds thereof should be applied pre- 
ferentially in pajunent of any particular debt. 

Such being the Instrument by which the security 
was given, the next consideration is, how did the Bank 
of Bengal deal with the security! 

On the 26th of November 1833, Fergusson & Go. 
became Insolvent, and the Bills drawn by the Re- 
spondent became due in December saxA January follow- 
ing. On the 27th of December 1833, the Respondent 
gave notice to the Bank to retain the securities, 
claiming a right to have them first applied in payment 
of the Bills. The Bank retained the copper till the 
12th of February 1834, when they delivered it over 
to the Assignees of Fergusson & Go., on the payment 
of S. R. 366,000, which was the amount, with interest, 
of the special loans made by the Bank at the times of 
receiving the three parcels of copper. 

The Respondent says that this copper was not sold, 
but was redeemed contrary to the terms of the Instru- 
ment, and that too at less than its real value ; and 
that, therefore, the securif^ to which he has a claim has 
been diminished in value, and that the conduct of the 
creditor has relieved him from his .obligation as surety. 


■A-? 
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1S42. \ 7 e are of opinion, that returning the copper to the 

The Bank Assignees on pajunent of its full value (assuming that 

OF BENGAL present) is a disposition of it fairly within 

^"MiTTE^^the terms of the Instrument, which gives to the Bank 
the light to sell or dispose of the copper by public or 
private sale. Such a disposition of the copper is a, 
sale of it in all essential particulars. The Assignees 
are purchasers for a full consideration, and the Re- 
spondent, by this mode of dealing with the copper, 
does not suffer the slightest injury, nor are any of his 
rights infringed. 


That the copper was sold for less than its value, 
there is no evidence whatever. The answer of the 
Bank was read, which distinctly states the contrary ; 
nor is there any probability of the security being so 
sacrificed, for it was clearly the interest of the Bank to 
obtain the full value of it. It is true, indeed, that the 
copper was afterwards sold by the Assignees for a 
larger amount ; but such sales took place at distant 
periods, and when the market had altered. On this 
ground we are of opinion that the Respondent is not 
entitled to relief. 


It has, however, been further contended, that the 
Bank, having received the value of. the copper, was 
bound to have applied it pari passu towards the liqui- 
dation of all the debts due from Fergusson & Op. to 
the Bank, including the five BiUs. But we think that 
the Instrument creating the security, not directing it 
to be applied preferentially in payment of any debt, 
nor pari passu in payment of all debts, and the As- 
signees of F crgussou & Oo. not requiring it to be appro- 
priated in liquidation of any demand, the Bank had a 
perfect right to apply it towards the payment of the 
special loans. We think so upon the ordinary prin- 
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ciple wMcli entitles a creditor, in the absence of any 
direction from the debtor paying, to apply the monies 
he receives to 'whichever of several debts arising he 
pleases. But it may be well to consider 'what -would 
be the result if the proposition of the Eespondent was 
true ; it would be this, that the Eespondent would be 
relieved pro tanto by the pari passu application of the 
produce of this security acquired after he became 
surety ; and in , the same proportion the Bank would 
be left 'without security for payment of a loan advanced 
by them long after the Bills were discounted, and on 
the faith of this very security. The Bank would to 
this extent be deprived, as to the Bills, of the benefit 
of the security they originally possessed. It is diffi- 
cult to find any principle of Law or Equity which 
could support a proposition fraught -with such conse- 
quences. 

With respect to the share which Fergusson himself 
held in the Bank, the dividends were applied in liqui- 
dation of these Bills — the share became the property of 
the Assignees. We see no reason to conclude that it 
wa.s illegally, dealt 'with, to the prejudice of the Ee- 
sp undent. 

Their Lordships, therefore, are of opinion that the 
Decree appealed from ihust be reversed, and the Bill 
dismissed, but without costs ; thus lea-ving each party 
to pay their own costs. 

It is right that I should add, that upon the present 
Occasion, His Honour the Vice-Chancellor entertains 
some doubt -with respect to this Judgment, and thinks 
that it would perhaps be more expedient that further 
inquiry should be instituted into the circumstances. 

Decree reversed. 


1842. 
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]\Iaha-eajah Mitteejbet Sing, for 
himself, and as Guardian of Eajah 
Mood Naeain Sing, Meee Abd- 
OoLLAH, and Lala Btjnwarbe Lal, 

AND 

The Heies of the late Eanee, 
widow of Rajah Jiiswunt Sing 

On Appeal from the Sudder Bewanny 


1 


I 


Appellants, 


. Respondents^' 

/ 

Court of Bengal. 


Revenue sale — Procedure — Sale of whole taluka consisting of several maJials 
separately assessed to revenue in one lot — Legality — Excessive sale — If 
proper — Voidi sale — If can he validated by acquiescence and ratification 
— Purchaser's right to sale price on sale being set aside — Mode of 
accounts to be tahen. 

A talooh consisting of 210 ^nl]^lges, but classed under the decennial 
settlement, for fiscal imrposes, as 74 villages, and assessed at 74 
separate sudder junvmas, was sold by public auction by the Collector, in 
one lot, for arrears of Government revenue, at a sum grejitly dispropor- 
tionate to its value. The sale was made by order of the Board of Revenue 
but it did not appear that the Collector had informed the Board that the 
ialoolc consisted of 74 villages, or that the Board had authorized the sale in 
one specific lot. The Board subsequently confirmed the sale. The sur- 
plus of the purcdiase-moiiey, after satisfying the Government arrears, was 
received and ap^Dropriated by the malgusar. On a suit by the malgumr 
against the purchasers, to annul the sale, it was held hy the rTudicial Com- 
mittee affirming the Decree of the Court below : — 

I. That the act of the Collector in putting up for sale and consolidating 
the 74 villages as one lot, without the express authority of the Board of 
Revenue for the sale of such specific lot, was contrary to the Regulations, 
and illegal, and was not cured by the general authority given previous to 
the sale, or hy the subsequent confirmation, thereof by the Board. 

II. That the sale being unauthorized, no implied adojition by the subse- 
quent appropriation of the purchase-money could bar tlie malgusar from 
reclMlming the estate, on the restoration of the pureliase -money. 

III. That the retrospective operations of Reg. XI. 1822 did not apply 


7 thj.iith, This was an Appeal from a Decree of the Sudder 
1841 . Deivanny Adawlut of Bengal, of the 29th of May 

18S2, affirming a previous decision of the Provincial 


* Present : Members of the .Judicdul Committee , — The Lord Presi- 
dent. Lord Brougham, Mr. Jii.stiee Erskine, and the Bight Hon. 
Dr. Lnshington. ' 

Privv Councillors,— 4lsaAssors,— The Right Hon. Sir E. Hyde East, 
find The Right Hon. Sir A. Johnston, 
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to a sale so eircumstaiiced as this ; it being provided by clause 3, of see. 6, 
that ill order to prevent the sale being annulled, the Board of Eeveiiue shall 
have actually given authority to proceed to the sale of the specific lot. 

But the Courts in India having proceeded on the footing that the 
purchaser had been repaid, during the time he was in possession, by the 
perception of the rents and profits of the se mindary, did not direct the mal- 
f/iisar to refund the purchase-money, or call for an account of the mesne 
profits. Such part of the Decree of the Court below reversed, and an 
account directed to be taken in India of the rents and iirofits received by 
the purchaser, giving credit for permanent improvements on the estate; 
and as the purchasers were not responsible for the illegality of the sale, so 
much of the Decree of both Courts lielow, as condemned them in costs, re- 
versed, and both parties ordered to pay their own costs in the Courts in 
India, and in. this country. 


Court o:f Patna, of the 19th of November, 1825 
wlierehy the sale of the talook BelkJvvtruli, in the 
pergnmia Urol, was aminlled ; and. the Appellants, 
who were the purchasers, or had become co-sharers in 
the talooh, were decreed to deliver np possession to 
the Eespondents. 

The sale was made hv order of the Board of Ee- 
venue, to satisfy arrears of revenue due to the Go- 
vernment from the late Ra.nee, the widow of Rajah 
Juswunt Sing, deceased, the former proprietor and 
zemindar: 

« 

The talook BelkhuruJh consisted of 85 original (aslee) 
villages, and 125 hamlets or dependencies [dakhilee), 
amounting together to 210 villages and hamlets, each 
of these being rated in the Collector’s hook.s at a sepa- 
rate jmnma, or revenue, to the amount in the whole of 
S. E. 24,748. 11 a. 10 g. 


1841. 


v— 


Maha- 

rajah 

Mitterjeet 

Sing 

V. 

The Heirs 

OF THE 

Eanee, 

WIDOW OF‘ 
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Sing. 


At the decennial settlement in 1197 Fiisly, (1789-90 
A.D.,) the amount of revenue payable to Government 
by Rajah Juswunt Sing, in respect of the villages and 
hamlets comprised in the above talook, (which was 
for fiscal purposes siibdivided into 76 territorial divi- 


sions,) at separate jummas, amounted, in the whole to 
S, E. 25,134, 4 a. 5 g. Accordingly, Justvimt Sing, with 


f. 
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1 S 4 '. G-oveniment claims, and praying for delay in payment 

maha- of one-half of the junima for three years withont iute- 
raJah * 

MiTi'ERjEET 1 ‘est. On the 2nd of March 1815 the Ranee presented 

Sing 

j,. a second petition to the like effect, bnt no orders 
OFTHE*^ were passed. Notmthstanding that these petitions 
q’p were still unanswered, the Collector of Bahar caused 
jSwu^T an advertisement to be published, dated the 2nd of 
Sing. May, which was in the following form : — 

•CA,s the villages of the pergmmas of sill ah Bahar 
“will be sold nt Banhipoor, at the Rudder cutcherry 
“(office of the Collector) of sillah Bahar, by auction, 
“according to the annexed statement, for the balances 
“due to Government to the end of the hist of Pha- 
“goon 1222 Fusly, by the order? of the Board of' 
“Revenue, dated the 1815, on the 

“5th of Jime- 1815, agreeing with the 13th of Jeyf 
“1222 Fusly, on Monday ; and after which, on other 
dates, until all the villages included in the advertise- 
“ment be sold, — notice is hereby given, that whoever 
maj wish to purchase the villages in the annexed 
statement, do attend at the date and day appointed 
“ac the said cutcherry, and purchase. The conditions 
of the sale are, that fifteen per cent, of the purchase- 
money be deposited immediately as earnest, and thfe 
“balance be paid into the Treasury in eight days ; and 
“if the purchaser do not pay the balance of the price 
"in the said time, he shall forfeit the said deposit, and 
the villages purchased will be re-sold ; and if any 
loss accrue by the re-sale, the first purchaser shall 
pay it ; and if any gain, it shall go to the former 


a 

i C 4-'( 
( i 
£ i 
.£{ 


person paying the land reTenue to GoTernment 
oivuer, cultivator, or .remindar, ■■ g 


w 
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‘■‘Name of mahal 

“Name of malgumr 

“Sudder jimima 
“Name of pergiimia 

“Villages to be sold 
“Balance of Government 


Belhhuruh. 

The Ranee of the late 
, Rajah Jusivmit Sing. 
24,748 rupees, Hi anas. 
Urol. 

f BelhJmruh, &e., seventy- 
{ four villages. 

I 12,742 rupees, 10 anas, 
[ 5 gimdas.” 




Maha- 

raJah 

MITTERJEET 

Sing 

the Hei^s 

OF THE 

Ranee, 

WIDOW OF 

Rajah 

JUSWUNT 

Sing. 


It appeared that the above balance, or that part of 
the above balance which remained due at the time of 
sale, was dne in respect of the ialooh Ikhtiyarpoor 
Cliulc Nundam, situate in the pergimna of Mussoora, 
and not for any of the villages in BelJchuruh, in the 
pergunna 


On the day appointed for the sale, the same was 
po.stponed ; and, on the 5th of June, a second adver- 
tisement was issued, in the following form : — 


“Formerly advertisements of the 2nd of Mag 1815 
“were published, that the villages of the pergumias 



Bahar, mentioned in. the said advertise- 


“m.ents, would be sold on Monday, the 5th of June 
“1815, agreeing with the 13th of Jeyt 1222, Fusly, 
“for the arrears of the rnalgusary due to Government, 


“but that the sale would be suspended from that date 


C I 


i ( 


to 21st of June 1815, according to the orders of the 
Board of Eevenue ; and that on Thursday, the 22nd 
June 1815, agreeing with the 1st of A sarh 1222 Fusly, 
the sale of the villages, mentioned in the said ad- 
vertisements, would take place at Bankipoor upon 



conditions stated in them, — ^notice is therefore 


I i 
( i 
I L 


given, that purchasers attend on the 22nd of June of 
the said year at Sudder cutcherry at Bankipoor, and, 
if’tlie sale of the villages take place for arrears, that 
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, “they purchase on the conditions stated in the former 
maha- “advertisements.’’ 

RAJAH 

mitterjeet Neither the names of the villaa’es, the extent of 
Sing 

V. the lands, the amount of arrears, or the name of the' 
malgmar, as required by Eeg. XVIII. 1814, were 
wmo^oF stated in this advertisement ; nor was it published at 
juswuNT villages advertised for sale ; nor was any 

Sing, notice thereof or any copy given to or served upon the 
Ranee ; but it was forwarded and suspended in the 
Courts at Patna, in the Zillah Court of Bahar, and in the 
Zillah Court of Ramgar : and the Ranee was alleged to 
nave had notice thereof through one G human Lai, her 
agent, who was present at the cutcherry (or office of 
the collector) on the day in question. 

. On the day this second advertisement was issued, 

the Ranee paid into the Collector’s office the sum of 
R. 6,297. 4 a., on account of the arrears ; and, on 
the 19th of the same month, the further sum of 
E. 3,673, amounting together to the sum of R. 10,026, 

4 a., leaving a balance only of R. 2,716. 6 a. 5 g. due 
on account of the arrears mentioned in the original 
advertisement of the 2nd of March 1815. 

Notwithstanding these circumstances, the Collector 

proceeded, on the 22nd of J une, to the sale of the whole 

of the property advertised, and inserted a rubahary (or 

registry) of the sale in the records of his office, to the 

following effect:. ‘‘The taloolc of BelkhuruJi, pergumia 

of Urol, at the sudder jumma malgusary of twenty-four 

thousand seven hundred and forty-eight rupees, eleven 

anas and a half, has been sold for the arrears of m,al- 

gueary due - to Government. ■Hurd,ial Ring, the agent 

0. Maha-rajah Mitterjeet Sing, Bahadur, hoxxght it 
tor one lac and ten thousand ^ 


* 


and ten thousand rupees. 

Rescinded by clause 1, sec. 2. Reg. XI. 1832. 
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It appeared from the evidence in the cause, that the 
sale was taken out of its turn, and that, at the time of 
the sale, the talook was worth nine or ten lacs of 


rwnees. 


On the 25th of June, the Ranee presented a petition 
to the Judge of sillah BaJiar, complaining* of the irregu- 
larity of the sale, and praying that the same might be 
uniudled. She also presented another petition to the 
acting (Collector, alleging collusion by Maha-rajah Mit- 
tcrjeet Sing, and other persons, and requesting, among 
other tilings, that these petitions might be transmitted 


1841. 

Maha- 

rajah 

MITTERJEET 

Sing 

V. 

the Heirs 

OF THE 
Ranee, 
WIDOW OF 

Rajah 

Juswunt 

Sing, 


to the Board of Beveime, with the statement of the sale. 

On the 29tli of J une 1815, the Maha-rajahy the 
only person who, at the time of sale, was declared to 
lie the purchaser, presented the following petition to 
the Collector of Bahar : — 


“The whole of the talook of Belkhuruh, pergunna Urol, 
aslee and dakhilee, the property of the Ranee of the late 
Rajah Juswimt Sing, the malgusary jumma of which 
is twenty-four thousand seven hundred and forty-eight 
rupees, eleven anas, ten gundas, was sold on the 22nd 
of June 1815, for the arrears due to Governmient; your 
petitioner bought it through Hurdial Sing, his agent, 

for Baboo Mood Narain, his successor (and youngest 

1 

son), a minoi*, and Meer Ahd-Oollah and Gokul 


Chund, at the price of one lac and ten thousand 
rupees, which was paid in full on the 28th of the 
same montli, into the public treasury; and the shares 
of the aforesaid persons have also been received. It 
was necessary to inform you of this, that orders may 
be given to have the names of Baboo Mood Narain 
Sing, Meer Abd-OoUah, and Gokul Chund, inserted 
under the head of jnirehasers at the sale; and a deed 
of sale, and perwanm, and amil-dastak, be granted in 
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tlieir names, 
210 villages 


according to tlie annexed statement : 
^5 aslee, "l25 dakJiUee), according to the 


sale-price. ’ ’ 

The Collector, on the same day, made an oidei on 
this petition, declaring* that, when the sale had been con- 
tirmed by the S udder, the names of the several sharers 
therein mentioned would be inserted in the office. 

In pursuance of the order made by the Collector on 
her former petitionj the Rct^wc presented three further 
petitions to the Board of Revenue, complaining of the 
irregularity of the sale, and its excess in (Quantity. 
The Board, however, after corresponding with the 
Collector, expressed themselves satisfied of the vali- 
dity of the sale; aird by an order of the 15th of Au- 
gust 1815, confirmed the same to the Appellarrt. 

On the day following (16th August 1815), the Ranee 
presented a further petitiorr to the Board of Revenue, 
to which no ansvrer was returned; and, on the 1st 
of September (1815), the acting Collector ordered 
an amil-dastak (or order giving possession of the 
zemindar y) to be granted to the Maha-rajah, in con- 
firmation of the sale; and, on the 2nd of September 
1815, granted a sunud (or deed of sale), directed to the 
inhabitants of the talook of Belkhuruli, commanding 
them in future to consider the Maha-rajah the pro- 
prietor and malguzar of the said talook, and to settle 
the malgmary with him without any dispute or con- 
tention. 

■ On the 4th of September 1815, Rur dial Sing, as agent 
of the Maha-rajah, presented a petition to the Col- 
lector, praying the aid and interference of G-overnment, 
to quiet the purchaser in the possession of the pur- 
chased estate. Upon this petition it was ordered, that 
a notification be made, according to clause 5, see. 29, 
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iieg. All. 1799, for the entry of the sale-purchaser; 
and that a perwanna be issued to the vakeel of 
Government, according to rule, to present a petition 
to the Zillah Court for the same purpose. In the 
course of the proceedings which were subsequently 
held before that Court, with reference to the pur- 
chaser’s being in the quiet possession of his purchase, 
it was, on the 4th of December 1815, ordered by the 
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Court that the record-keepers of the collectorate of 
Bahar should send a statement of the talook of Belk- 


Imruh; and, in compliance with .this order, a special 
report, dated the 19th of December 1815, was made, 
setting forth the nature, title, and description of the 
talook, as it appeared in the official documents; and 
the report contained also an account of the sale, and 
the circumstances under which it was effected. 

Upon this report the Judge of the Zillah Court, by 
an order dated the 13th of January 1816, suspended 

I 

the transfer of the property to the auction-purchaser 
until further inquiry, and directed that the talook in 
question should remain in the possession of the Ranee; 
and that the collector should hold in deposit the 
malguzary of the talook that might be paid by the 
parties. 

Previous to the last-mentioned order of the Zil- 
lah Court, and on the 5th of January 1816, the Maha- 
rajah presented a further petition to the Collector 
of Bahar, praying that he might be put into posses- 
sion of the property ; and, on the 15th of the same 
month, Meer Abd-Oollah also presented a petition to 
the same effect, so far as related to his alleged share 
of the purchase. An order was made in this petition 
by the. Collector on the same day, whereby it was 
ordered that a perwanna be issued to the Maha-rajah, 

E 2 
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CASES IN THE PEINY COUNCIL 

VII. 1799; and the describing the annual malgusary 
of E. 24,748. llj a., to" be of 74 villages, was both false 
and fraudulent, calculated to mislead, and erroneous 
in description. That there was no balance due till 
Phagoon {February and March), and therefore the sale 
was irregular ; and that the carrying the sale into effect 
out of the regular number was contrary to see. 26, 
Eeg. XIV. 1793, and repugnant to the rules and 
usages of the superior authorities. That the dakhila 
(receipt) of the 20th of J%i,ne stated the amount of 
amdany or revenue, paid in on the 5th of J'une at 
E. 6,297, while 'the sarrishtahdars of the office, in 
their statement, mentioned only E. 1,632. 2 a. 5 g.’, as 
received for amdany on that day. That the Collector 
had hot made himself acquainted with the receipt and 
balances of as he was honnd to do, Wore 

he oidered a sale; and that if an inquiry had been 
made into the amount received, the sale would have 
been prevented. That the agent of the Ranee offered 
a the time of the sale to pay in the balance due, but was 
re used. That Hurdial Sing was not authorized to bid 
at. the sale on the part of the Maha-rajah, no mokhtar- 
namah (power of attorney) having been executed to 

That the contradictory statements of who ’the real 
purchaser was at the sale, and the petitions presented 
by HurdzaPSmg, and Meer Ahd-Oollah, and Gokid 

con„«m. 1 f purchase at the sale proved 
1 A combination between Meer Ahd-Ool- 

lah and Saboo Bujnath SAoo, the cash-keopcr of Go 

and . rendered tbe 


sale invahd, according to sec. 15 


Reg. II. 1793 


RRcI that the sale was not onlv n 

a .fictitious one, but 

a purchase by the officers of the Col- 
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lector, both of which were prohibited. That the villages 
of pergunnas Urol and Mussoora were more than a 
hundred lots, and the matter must fall under one of 
two cases. That they must have considered the 
villages of both the pergunnas as one lot, or as two 
lots: if two lots, the amount of the receipts and ba- 
lance of malgusary should have been of each lot; and 
if the lots were separate, there would have been no 
balance against the villages of Urol; and that to break 
the lots without performing the conditions of Reg. XXV. 
1793, and Reg. I. 1801, was contrary to the Regu- 
lations; and if the lots w^ve broken, only such por- 
tions should have been sold as would have paid the 
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malgusary, and not more; and in case there was a 
demur to the balance on the part of the propiietor 
and zemindar, it was not proper to make the sale 
without removing that demur. That the perwanna to 
the Appellant, and the statement of the purchasers, 
claiming as partners, proved that the sale was a fictitious 
one, and that the Collector well knew the same. That 
the balance given out at the sale was infinitely greater 
than the truth ; and the sale w;as for 74 villages of 
the pergunna of Urol (without stating names), at the 
enormous jumma of R. 24,748. Hi a., and, after the 
sale, an amil-dastah was given for 210 villages; that 
these could not have happened but by the fraud and 
collusion of the mutsuddies, or clerks of the Collec- 
tor: for all which reasons the Plaintiff prayed that 

the sale might be reversed, and possession given 

to her of the 210 villages stated in the Collector’s 

sunud, or deed, together mth R. 74,246. 2i a., the 

amount of malgusary, R. 25,753. 13i a., making 

♦ 

altogetlier the sum Df one Icic of rupees^ 
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iS4i. On the 25th of October 1818, the Ranee died ; and 
maha- Ghirdharee Sing and others were ultimately 

raJah 

MiTTERjEET mitted, as heirs, to prosecute the suit (a). 

Sing 

». After various proceedings and orders 
The Hei rs ^ ^ 

OF THE to compel tlie Government 

WIDOW OF clants to put in answers 


Court 


3tiier 


laie 3iana-ra 


t/ u 


juswuNT December 1821, filed his answer, on lieiial 

Sing, himself, and as guardian of Mood Narain Sing, 
his son, a minor, wherein he denied generally the 
allegations contained in the plaint, and insisted tliat 
the sale of the talooh in question was valid and ac- 
cording to the existing Regulations, such sale liaving 
been duly advertised ; and he alleged tliat Ihe pur- 
chase was neither collusive or fictitious, the fact being 
‘‘ that he (the Maha-rajah) was the original purchaser, 
and that he made Meer Abd-Oollah and aokul Ghmid 
partners after the purchase.” 

The cause came on for hearing on the 2(jth of 
nuary 1822, and no answer having been put in In 
Groveinment, an order was made that the (rovernmi 

vakeel should apply to the Collector for an answer 
to the plaint. 

On the 22nd of July 1822, a replication was filed to 
the answers of the Maha-rajah and Mecr Abd-Oollah. 
To this replication the Maha-rajah and 
Oollah filed rejoinders. 

On the 27th of November 1823, the i¥a/ia-ra./a... 
hied an amended answer to the plaint; he insisted, 
first, that the Collector was authorized in proceeding 
to the sale of the talooh in question by 
Reg. V. 1796, the 7th see. of Reg. I. 




'5 


'lA' A*. 


sec. 


Ti 2 Moore's 

0 ses, 331. See also Ghirdharee 8ing v. Koalaknl Sing, ib 
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25th sec. of Reg. V. 1812 : secondly, that the entry 
of the 20th of J.une, of R. 6,297. 4 a., alleged to 
have been paid by the Ranee on account of the 
arrears, for which the sarrisMaJidars had not given 
her credit, was obtained by favour of the officers 
of the Collector, and contrary to the established rule: 
and thirdly, that there was no breaking of a lot, 
against which Reg. XXV. 1793, and Reg. I. 1801, 
provides; but that the sale was effected pursuant to 
25th sec. of Reg. V. 1812, and, under the circum- 
stances in which the property had been placed, was 
conformable to the 3rd sec. of Reg. V. 1796, and 
7th see. of Reg. I. 1801. 

To this amended answer a replication was filed on 
the 13th of January 1824, and the Defendant, the 
Maha-rajah, rejoined. 

Various urgent applications and orders were ad- 
dressed by the Court to the Collector, to put in the 
answer of Government, which, it appeared, was 
delayed bv the circumstance of the papers in the 
case being under the consideration of the Governor- 
General in Council. The result of the deliberation 
of the Governor Avas, however, a determination not 
to defend the suit on the part of the Govern- 


ment. 

On the 14th of September 1822, the Collector of 
Bahar, Mr. Wigrani M oney, in answer to a reference by 
the Board of Revenue of the Central Provinces, reported 
his opinion that the legality of the sale could not 
be defended; and the Board reported their disapproba- 
tion of the whole proceeding in the strongest terms. 
The Governor-General in Council adopted their view 
of the case as to the illegality and injustice of the sale, 
and intimated, that if the purchasers could not be in- 
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1841. duced to renounce their purchase, the Eespondents 
maha- should be furnished with stamp paper free of expense, 
Mm-EKjEETto prosecute their suit for annulling the sale. 

On the 13th of August 1824, the following perwanna 
f rom the Collector wms addressed to the Government 
wimuv uF f>y order of the Governor-General in Council : 

raJah ‘tjn +jje ease of the Ranee, the wife of the late J%ts~ 

■f I , nyt A 

.SING* Sing, against Government, and the purchasers 

of the sale of the faloo'k. Belkhuruh, of Urol,, for the 


reversal of the sale, do you represent to the said 
Court that an answer on the part of Government to 
the plaint, desiring that the sale he afSrmed, is un- 
necessary, and that the Court may decide upon the case 


according to justice.” 


On the 9th of April 1825, Gohd Chtmd filed his 
answer to the plaint, insisting on the validity of the • 
sale, denying that there "was any collusion between the 
officer's of Government, and contending that, as the 
Governor-General and Board of Revenue had rejected 
the petition of the Ranee for rescinding the sale, she was 
precluded by the 3rd clause of sec. 6, and 1st clause 
of see. 7, and by sec. 27, of Reg. XI. 1822, from 
instituting any suit to annul the sale; he also alleg^, 
that he had sold his interest to the Appellant Lala 
Bun waree Lai. 

To this answer the Plaintiffs replied. 

The cause being at issue, documentary evidence was 
produced on behalf of the Plaintiffs, consisting of 
copies of the old books of settlement of the villages in 
the pergnnnas of Urol and Mussoora ; extracts from 
ihe toivjee (monthly) accounts of lists (revenue) and 
payments on account of collections; the original peti- 
tions of the Ranee, for indulgence in payment of the 
revenue due in 1815 ; tie first and second advertise- 
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ments for the sale ; the proceedings of the Collector, 



recording the purchase of the semhidary in question ; 
the sumul, or deed of sale ; certain proceedings of the 
Collector of Bahar, annulling the sale of other vil- 
lages, and of the Zillah Court, suspending the transfer 
of the property to the auction purchaser’s ; and the 
final orders of the Government respecting the defence 
of the suit. 


Maha- 
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The Defendants also produced documentary evidence, 
consisting, among other things, of the original penvan- 
nas to the Maha-rajah and other semdndars, requir- 
ing them to sign hahooUafs for their entire semindaries ; 
the agreement of the Banee to pay the full assessment 
on her zemindary ; her molclitar-naMadi in favour of 
PidW’lwan Sing ; the hahooliat or lease of the B>anee^s 
mokhtar for the peryunnas of Urol and Mussoora ; in- 
voices of remittances and treasury receipts for monies 

« 

paid in on account of the revenues of those pergunnas ; 
the original statement of the Collector of Bahar to the 
Board of Revenue, of lands in that sillah proposed to 
be sold bv the Collector on the 5th of June 1815 ; the 
advertisements for the sale ; the hahooliat of Puhulwan 
Sing, on behalf of the Ranee, already stated ; the 
several petitions on behalf of the alleged purchasers, 
for admission to the lands purcha^d, and the orders 
thereon ; the petition of the Ranee for the annulling 
the sale ; and the correspondence between the Board of 
Revenue and the Collector ; the report of that Board 
to the Government, and the answer thereon ; together 
with copies of the monthly accounts of the collections 
'of the m^ahals in sillah Bahar, fxoxD. .June 1815 to 
June 1820. 

In consequence of a letter from the Court of the 
18th July various documents were sent up by 
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iS 4 i- the Board of Eevenue and the Collector of Baliar, 
mIST- consisting of reports made by the vakeel of Goverii- 
mWEET ment of the City Court of Patna, on the mode in which 


MITTERJEFJ . T 1* 11 

the sale had been advertised, the proceedings of ^ the 
THE Heirs QQPgQtor recording the sale, and the vaiious petitions 
Ranee, presented bv the Defendants for the transfer and 
rajah possession of the property, according to their le- 

JUSVVUNT . 

Sing, spective claims. 

Nine witnesses were also examined on the part of 
the Defendant, Meer Ahd-Oollah, respecting tlie due 
pirblication of the advertisements, and the notice given 
thereof to the Ranee ; and the vakeels of Government 
were examined upon interrogatories to the same points 
bv both the Plaintiff and Defendants. 

The. proceedings relative to the defence of the suit, 
on the part of Government, were also put in mth the 
interlocutory petitions and orders made in the progress 
of the suit, together with a petition of the Appellants 
of the 12th July 1825, submitting observations on the 
sufficiencv of the second advertisement, and tlie ru- 
hahary, or proceeding of the Court, inquiring into the 
publication thereof, of the July 1825. 

On the 19th November 1825 the cause came on to 
be heard before the Provincial Court of Patna, when 
the Judges, having gone minutely into all the circum- 
stances of the case, gave judgment in favour of the 
Plaintiffs ; and ordered that the Plaintiffs, Okirdharee 
Sing, NeemdJiaree Sing, Doorgpal Sing, Koolahul 
Sing, and Duryao Sing, should obtain pos.session of 
the villages in dispute with their co-heirs, and that 
their names and shares should be inserted in the offiee 
of Government by a precept to the Collector: that 
the Plaintiffs should pay into the Treasury the sum of 

^ balance after the receipt of 
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B. 10,026. 4 a., oh account of the balance of mal- 
gumry due to the end of Phagoon, with interest ; and 
the Court declared as follows : — “ As it is probable 
that the purchasers have realized more than the price 
of the sale, with interest, from the profits of the vil- 
lages in dispute, it is not thought necessary to give 
any order to return the sale-price in this case. Either 
of the parties who may think there is an excess of 
money due, may sue to realize it. As the sale was 
effected by the combination and misrepresentations of 
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the officers and purchasers, and the council (i.e. the 
Provincial Council of Patna), upon the report of the 
Collector and letter of the Board, when an answer of 
Government to the plaint was required, considered the 
sale to be improper, and advised it (the talooTc) to be 
returned, with which the purchaser would not comply, 
and on ■which account Government refused giving an 
answer to the plaint of the late Ranee, no blame is 
attached to Government. The whole costs of both 
parties are therefore to be paid by the purchasers.” 

From this decree the Maha-rajah appealed to the 
Sudder DeAvanny Adaivhct of Bengal. The Pro'sdn- 
cial Court of Patna transmitted his appeal, together 
wdth a separate petition of the Appellant Bunwaree 
Lai, praying to be admitted to appeal in the place 
of Gokul GJmnd, whose interest he had purchased, 
and was in possession of his share of the talook in 


question. • 

The Appellant, the Maha-rajah, h.&’vixLg presented a 
supplemental petition to the Su.dder Court, setting 

* ' • '■■■■■ 'i' . 

forth that the Provincial Court had refused to exa- 
mine , certain witnesses, whose evidence ■w‘as of im- 
portance to his ease, an order was thereupon made, 
directing the transmission of the papers to the Judges 
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1841 of Provincial Court, and ordering them to take 

maha- the depositions of the witnesses named by him, and 

mitterjeet any further evidence which he or any other 01 the 
Sing 

V. parties should produce to prove their claim. 

'^ofthe'^^ In pursuance of this order the Provincial Court 
wfoow OF directed the writer of the Court to take the deposi- 

ji^wuNT the Appellants’ witnesses as they should 

Sing. attend. 


The Appellant Bmmaree Lai submitted a list of 
documentary and oral evidence to the Provincial Court, 
which he desired to produce ; and which he was 
permitted to prove. 

The cause ultimately came on to l)e heard by the 
Sudder Dewanny Adawlut on the 13th of March 1832, 
and the hearing was continued on the 19th, 20th, 26th, 
and 27th days of the same month. On the 2nd of April 
the cause again came on, when the Court adjourned 
the proceedings, for the purpose of examining certain 
eases cited by the Appellants and Eespondents as 
precedents ; the decisions in which were ordered to 
be returned from the office, together with copies 
of certain letters regarding the promulgation of Eeg. 
XL 1822, which had been also insisted on. 


On the 24th of April 1832, the cause was finally 
disposed of, when judgment was pronounced by Mr. 
Henty Sliakespear in favour of the Eespondents, 

thereby confirming the decision of the Provincial Court 
of Patna. 


On the 29th of May 1832, the final decree was made, 
in which the following reasons were given in sup- 
port of the decisions of both Courts rescinding the 
sale 


First. According to the papers of the settlement 
of 1197 Fusly, the sale of one or two villages of the 
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talook in dispute would have been sufficient to realise 
the arrears due to Government. 

“Second. By the Regulations in force at the time 
of the sale, it was necessary for the Collector to 
select one or two of the said mahals, and to refer to 
the Board for permission for their sale, and not for 
the sale of the entire talook. 

“Third. In the first advertisement, no particulars 
of the villages for sale were mentioned, as they 
should have been. 

“Fourth. If the names of all the aslee and dakMlee 
mahals had been mentioned, the talook would have 
sold for twice or thrice as much as the sale price. 

“Fifth. The second advertisement, postponing the 
sale, w-as not published at the villages for, sale, accord- 
ing to sec. 5, Reg. XVIII, 1814.” And the decree 
of the Sudder Dewamiy Adawlut then proceeded as fol- 
lows: — “Upon those grounds of the Respondents, 
proved by the papers, and upon consideration of the 
circumstances stated in the decision of the Provincial 
Court of Patna, dated the 19th of November 1825, for 
the reversal of the sale, it appears to be just and pro- 
per, upon every principle of justice, to declare that the 
sale in dispute was unnecessary, improper, and con- 
trary to the Regulations : unnecessary,’ because there 
would have been no objection to the sale of one or 
two mahals; improper, and contrary to the Regula- 
tions, because by Reg. XI. 1822, the Regulations re- 
garding sales , previous to the promulgation of that 
Regulation, have suffered no change or alteration. 
And in see. 3, Reg. XIV. 1793, it is ordered, that if 
arrears of m.algumry become due by a proprietor of 
land, a portion of the lands of the defaulter should be 
sold in proportion' to the arrears, after ascertaining 
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th-G wishGs of tli 0 Board. In S6C. 2, Rog. \ . 1796^ 
it is stated, that when a sale of lands becomes ne- 
cessary, the Collector should with the utmost care 
select such portion of the lands as would, according 
to the statement in his possession, and the usual 
price of such lands, be sufficient for the arrears of 
Government, etc., and not more. In sec. 3, Reg. 
VII. 1799, it is stated, that ‘ the Board sliall be re- 
sponsible that sales are effected with the greatest care, 
and in a proper manner; and especially take care that 
Collectors select lands for sale in the most proper 


manner, and fix the jumma according to the Regula- 
tions.’ When sec. 2, Eeg’. V. 1796, was amended 
by sec. VI. Eeg. I. 1801, a further power was given 
to the Board, that whenever they consider the amount 
of arrears may be realized by a sale of lands, and that, 
compared with the value of the entire lands, a small 
excess onlv mav arise bv the sale of the entire lands, 
they are at liberty to have those lands sold, according 
to the Regulations. Moreover, by clause 2, see. 29, 
Reg. VII. 1799, it is necessary that, for the infor- 
mation of purchasers, the lands for sale .should be de- 
scribed at the time of sale, particularly according to 
the mahals, besides the expenses of the collections of 
the preceding year, and the sudder junima^ in such 
manner as to promote the sale, as far as loossible, with 
propriety; and by sec. 9, Reg. I. 1801, it is clear 
that, whenever a sale of entire- lands becomes neces- 


sary to realize arrears, it is requisite that, at the time 
of sale, their names, and the name of the nuihal to 
which they belong, should be stated, according to the 
quinquennial register, and the amount of the mohir- 
rery jumma; but in the sale of the talooTc in dispute, 
neither the acting Collector, nor the Board, who are 
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the protectors of the rights of defaulters, have paid 
attention to the provisions of the aforesaid Eegula- maha- 

RAJAH 


JUSWUNT 

Sing. 


tions : on the contrary, by the statement of the acting mittekjeet 
Collector, dated the 4th of August 1815, a suspicion 
arises that the said Collector referred to the Board for 
a sale of the lands, without ascertaining the amount of 
arrears or value of the lands, and without knowing Rajah 
that nearly the w:hole of the arrear for which the first 
advertisement was made, was paid before the day of 
sale, and effected the sale ; from which the negligence 
of the officers of the Collector is evident: whereby 
a strong suspicion is created, that the sale of 
the talook was not effected without their collusion 
and artifices. In the Persian translation of cl. 3, 


sec. 6, Beg. XI. 1822, it is stated, that sales before 
or after the promulgation of that Regulation shall be 
valid, and not liable to be annulled, provided the order 
of the Board had -been given for the sale of all the lots 
which were sold, even should any error have been made 
by the Collector or the Board; but such an error re- 
lates to the statement of the Collector, or orders of 


the Board thereon, and not to inquiries and measures 
which, by the Regulations in force, are for the preser- 
vation of the rights of defaulters, and for the regula- 
rity of sales. In this case it is evident, that if the 
acting Collector had advertised the particulars of 
the lands for sale at the time of the sale, the said 
lands would have sold for two or three lacs of rupees, 
of which the sale by Gokul Chund, as alleged, of his 
four cma share for sixty-five thousand rupees, to Bun- 
waree Lai, Appellant, two years and a half after 
the sale, if it be true, is a strong proof. Regard- 
ing the second advertisemeirt, although by the depo- 
sitions of the witnesses, which were taken by the 
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order of this Court, it is certain that the Ranee, the 
widow of Ra-jah Jusivunt Sing, was informed by her 


J ^ ^ vw ^ IT ^ r r wv K./ wl.JU-1.-*- ^ a, JUJUJU J J* i VJ X 

agent of the sale being postponed to the 22tu1 of 
June 1815, yet the advertisement was not published 
as required by sec. 5, Reg. XVIII. 1814, and the 
plea of the Respondent on this ground cannot be re- 
butted. Independently of this, according to justice 
and the circumstances above stated, and the decision 
of this Court in the case of Government and Bal Dut 
Doobey, Appellants, (No. 1,766, on the 17th of Ja- 
nuary 1820), it is most proper and necessary that the 
sale in dispute should be reversed, and, according' to 
the decision of the Court, that the Respondents im- 
mediately, on paying the sum of two thousand seven 
hundred and sixteen rupees, six anas, five . gundas, the 
balance due to Government, with interest from the 
date of sale, be put in possession. But be it not 
understood, that the sale in dispute has been reversed 
on account of the sale price of the lands much 
exceeding the arrears of malgusary due by the pro- 
prietor; for, according to sec. 25, Reg. V. 1812 it 
would not be a sufficient ground to reverse the sale: 
ut be It known, that the real ground for the reversal 
of the sale of the talook in dispute is this, that although 
he :iumma of every mahal of the talook was sepa- 
lately eatei-ed in the settlement of 1197 Fusl« the 

porhon of tie lands of the defanlter, sufficient to 
discharge the arrears due to Goeernment; and it is 
stiU more wonderful that in the advertisement for 

the sale of the entirp ^ 

each mry-h 7 n 7 • Rimma of 

1 • , . . *= in consequence 

Vhioh omission a great loss has been sustained by 
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the Eespondents. — Ordered, therefore, that the de- 
cision of the Provincial Court, dated the 19th of 
■November 1825, be in every respect affirmed, and all 
the costs be payable by the Appellants, and the Re- 
spondents be put in possession immediately, on 
paying the sum of two thousand seven hundred and 
sixteen rupees, six anas, five gundas, the balance due 
to Government, with interest from the date of the 
sale. ’ ’ 

From this decree the Appellants appealed to his 
late Majesty in Council. 
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Mr. Pemberton, Q.C., and Mr. Jackson, for the 
Appellants, Maha-rajah Mitterjeet Sing, and 
Meer Abd-Oollah. 

By the decree appealed from, the sale of the taloolc 
is set aside principally on the ground that the pro- 
visions contained in the Bengal Regulations authorising 
sales of land for arrears of revenue have not been com- 
plied with. The main questions which arise are— 
first, the propriety of the selection of the entire talook 
of Belkhuruh by the Government for the arrears of 
revenue; secondly, the validity of the advertisements 
and sale statement; thirdly, the assumed invalidity of 
the sale under Reg. VII. 1799, sec. 29, cl. 3, by 
reason of the purchase being made fictitiously ; and ■ 
lastly, whether the Ranee had not so acted, by the 
appropriation of the purchase-money, as to preclude 
the Respondents from objecting to the sale. 

I. It is admitted that the Ranee held the talook in. 
zemindary tenure, and that one of the incidents of this 
tenure by Reg. I. 1793, by which the title of the 
zemindars was originally recognised, is, that the lands 
are liable to sale if the revenue assessed upon them 

F 2 
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shall fail to be duly paid. When this event happens, 

rIjah revenue authorities proceed to a sale of the whole 

^ in arrear, the purchase- 

the Heirs b® necessary, being 

OF THE applied in satisfaction of the arrear due from the 

defaulter : the question then is, whether, in this case, 
the selection of the entire taZooA was a justifiable exer- 
cise of the discretion vested in the revenue authorities. 
Kirt Chunder Roy and others v. The Government (a) is 
cpnclusWe. In that ease your Lordships held, that no 
excess in the value of lands sold, over the arrear -of 
revenue due, would vitiate the sale, the Government 
having, by Eeg. V. 1812, an absolute discretion to 
sell either^ the whole or any part of the estate for 
arrears, without reference to the probable produce of 
the sale. In delivering judgment, Mr. Baron Parke 
says, in reference to that regulation. (h)~“ It is impos- 
sible to find language better calculated to do away 
- h ^ objections on the gronnd of excees as to thi 
va.idity Of sales made by order of the Eevenue Board ' 
Tinder the sanction of the Governor-General, when an 
arrear exists.” Here an arrear is clearly proved to 
W been dne. But it is objected by the Ee^pondents 

EeaW for sale for the arrears was a violation of the 
eprrrt of the Eegnlations. The contrary is the fa t 
The acts of the &«e, in her deahngs with the Go 

■h~ lift'd Yh ‘"4 

fate n ™ “0 

«7o2'r loc. r • the pergunnas 

other local drvrsrons entire, whenever it is prac- 


{a) 1 Moore’s Indian Case,s, 383. 


(&) Ib. 408. 
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ticable: see. 7, Reg. I. 1801. In conformity with this 
established practice, the selection of the entire ialook 
Was proper, unless there were any circumstances ren- 
dering it imperative to break up the talook. The pro- 
priety or expediency of the latter step has not been 
shown in these proceedings j and we submit that the 
selection ot this toilook tor sale was a proper exercise 
of the power vested in the revenue authorities; that 
this discretion was judicially exercised; and that even 
if it were otherwise, no want of discretion merely, 
on. the part of the Board of Revenue, of which the 
Appellants, as purchasers, were necessarily ignorant, 
can, either under sees. 24 and 25 of Reg. V. 1812, 
or on any other grounds, atfect the validity of their 
purchase in a court of justice. 


II. If the selection were proper, has any circumstance 
subsequently occurred wliich rendered the sale in- 
operative and voidf To the first advertisement two 


objections are raised by the Respondents; first, that 
it is an inaccurate description of the property ; and 
secondly, that it is incorrect in form. • It is important 
to ascertain the principle upon which this advertise- 
ment was framed, and the facts by which its accuracy 
and sufficiency must be determined. To avoid disputes 
between the Government and the purchasers, the prac- 
tice is to introduce into tfie advertisement only the 
name of the principal village or place, giving its appel- 
lation, in the district about to be sold. This is stated 
in the evidence to be the custom of the office. The 


information thus afforded was always found sufficient; 
for,^ unlike private property, the boundaries and par- 
ticulars of which are matters of merely private interest, 
the divisions of these zemindaries are public and terri- 
torial. The actual divisions themselves are matters of 
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general notoriety and universal coneernnient. This, 

rajah amount of the jiimma, or revenue assessed 

mitterjeet upon the property for sale, and the name of the mahal 

The Heirs ^^alguzar, conveys all the general information 
OF THE T®l^ting to the property which is necessary or useful 
WIDOW OF _ an advertisement. Eeg. XIV. 1793, which pre- 

JTOWUNT form of the advertisement, does not require 

Sing that any detailed particulars should be set out, other 
than were given in this advertisement. Rec’. XVI IT 
1814 is to the same effect. As the Regulations 
then require no detailed particulars of tlie iiroperty 
about to be sold, it is necessary to inquire whether 
there was a misdescription in the first advertisement. 
The description of 74 villages, as mentioned in the 
ecennial settlement, and described in the kabooliat of 
^ e Manee as 74 jummas, was correct. The descrin- 

transfemd to Uw 

oMv fL a 1 a’ Y® P-'operly was 

only lecorded by 74 names, paid only 74 

Is™: -‘•‘•>Hsl/od Zi 

sions. The advertisement, therefore, was right in 
fie munes o “ the Zhyes 

This we have already slmi '“Tfoperly described. 

ay. 1793. Ind Zf ii "l 

mentioned, conformably to the 26th see nf fivti i? 

lation. This obiection i ^ ^ 

below htdf was not urged in the Courts 

oeXQWj but surely such omigai/^'n 
thp dinirr o '^,1 omission could not invalidate 
the sale. Some of the provisions of ihn t? f ' 
are merely direetorv • i-t “ f^egulations 

of SenaJs Zfl V “ <^"‘lootor 

, -naaores «,d other, y. Cosa air <£■ Itaj air (a), 

(^) 3 Mac. Sucl. Dew. Eep. 88. 
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Regulations relating to revenue sales provide tLat on 
the purchase of the property, the purchaser shall de- 
posit five per cent. The purchaser in that case did 
not deposit five per" cent, on the day of sale, and the 
Court held that the failure to fulfil that condition was 
not sufficient to invalidate the sale. 

With respect to the second advertisement, it is 
material to bear in mind that the Ranee made no 
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objection to it either before or at the sale. Sec. 5, of 
Reg. XVIII. 1814, does not apply. The postpone- 
ment was granted to the Ranee as an indulgence, 
and, therefore, did not occur through one of the un- 


avoidable causes which that section has in view. 
Indeed, there existed no necessity for issuing the 
second advertisement. The Collector of Bareilly v. 
Major Hearsey fa). The proceedings with regard to 
the notice of the sale were in every respect regular, 
and within the terms of sec. 7, cl. 4, Reg. XI. 1822, 
which , is retrospective. 

III. The question whether the purchase was ficti- 
tioi;s is wholly irrelevant as between the Appellants 
and Respondents, for that question cannot arise unless 
there be a valid sale, divesting the property of the 


latter, and then it arises only between the Government 
and the purchaser. It is obvious that if the purchase 
had been fictitious, it was a penal matter, which Reg. 
VII. 1799 places exclusively within the cognizance 
of the Governor-General in Council. The charge that 
the sale was promoted and induced by the fraudulent 
practices of the native officers of the Collector, in 
concert with the Appellants, the purchasers, is withoirt 

(a) 3 Mac. Sud. Dew. liep. 245. 
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1841. foundation. It was not a fictitious sale, neither was it 
CO a purchase by a Government officer. [Mr. Serjeant 

mitte^et Npaw/kie — We do not insist on that ground of objec- 
tion.] It will be then unnecessary further to argue it. 
THE heirs jy_ ijijjg application of the purchase-money to the 
kanee, use of the Ranee, at her request, precludes any subse- 

WIDOW OF 

KAJAH quent question of the validity of the sale as between 
her and the purchasers. This should be looked at, 
with reference to two distinct periods of time. During 
the period the Ranee was in possession, and appro- 
priated the purchase-money to her own purposes, her 
.conduct, if she meant to complain of the sale, was 
fraudulent. After she lost possession, and still con- 
tinued to appropriate the purchase-money, it amounted 


to a waiver and abandonment of all objection to the 
sale. It might not be inconsistent with any step which 
the defaulter might subsequently take to recover from 
the Government compensation for an improper exer- 
cise of its authority, if such had taken place; but as 
between the Ranee, who was divested of the estate, and 
the purchasers, we submit that the acceptance of the 
purchase-money is conclusive; for it is impossible that 
a paitj* can be at the same time owner of the estate 
and entitled to hold the purchase-money also. 

It is impossible to support the Judgment of the 
Courts below upon these grounds. It was a grievous 
injustice to set aside the sale, turn the purchaser out 
of. possession, and assume, as the decree does, that he 
had realized the amount of his purchase-money, with 
interest at 12 per cent, during the .fifteen years he was 
in possession. The decree is, in principle, erroneous: 
proceeding on the footing that the Government officers 
have conducted themselves illegally and indiscreetly 
m the conduct of the sale, it declares them free from 
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blame, and decrees the purchaser to lose his purchase- 
money. ^ It is utterly inconsistent with every principle 
of justice and law to throw upon the purchaser those 
consequences which are attributable entirely to the 
G-overnment officers, with whom the purchaser had no 
connection, and by whose acts, according' to the law 

in any other country, the purchaser ought not in any 
degree to be affected. 

Mr. Miller, Q. C., for the Appellant, Lala Bim- 
waree Lai, 

Having the same interest as the other Appellants in 
maintaining the sale, did not address their Lordships. 

Mr. Serjeant Spanhte, Mr. E. J. Lloyd, and Mr. 

Edmund P. Moore, for the Eespondents, the 
heirs of the deceased Ranee, 

This sale was properly avoided. It is quite clear a 
very large estate has been sacrificed for very small 
arrears due to the Grovernment. The talooh was worth 
nine or ten lacs of rupees, and one of the hardships 
under which the Ranee laboured was the extreme un- 
dervalue for which the property was sold. 

I. The question of property on the part of the 
Collector, in selecting the entire talook for sale, must 
be determined by the Regulations, which should be 
construed liberally towards the defaulter. This estate 
is assessed, under the decennial settlement, in seventy- 
foui sejDarate lots and portions, and a sale in any other 
foim was clearly illegal. There- is no Regulation in 
existence which imposes upon the walgiiBar who has 
moie than one village, a legal obligation to comprise 
them in one lot, or to consolidate the separate assess- 
ments of the several villages, Accordingly, the pra 
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tiee has been to sell the districts separately, taking so 


^"jah necessary to satisfy the arrear, and no 

mitterjeet more. By sec. 13, Keg. XIV. ' 1793, 'it is ordered, 
that a portion of the estate of the defaulter should be 

•» "m m . - 


S'. 


Heirs 

sold in proportion to the arrears. Sec. 2, of Reg. V 

Ut ^ <m . _ 


OF THE 


Ranef ' ^ 

WIDOW OF 1796, declares, that the Collector .should, witl. 

juswuNT care, select .such a portion of the lands a.s 

Sing, would be sufficient to satisfy the Cloverninent de- 
mands, and not more. Sec. 23,' Reg. VTT. 1799, also 
enacts, that the Collectors should be careful in select- 
ing lands for sale in the most proper manner. 
Sec. 2, Reg. V. 1796, was found inconv'enient, r 
■vras amended by sec. 6, Reg. 1. 1801, by w 
power was given to the Board, that when, compared 
with the value of the entire lands, the amount of 
arrear was such, that a small excess only could arise, 
in that case they were at liberty to sell the whole 
estate according, to the Regulations. If the Collector 
had^ selected one village of these 74, it would have 
realised sufficient to have paid off the arrear, and 
have discharged the JR.anee from her obligations to the 
Grovernment. So extravagant an arrangement on the 
part of the Collector, who acted without competent 
au ority, was ^ unjust, and most oppressive to the 
ee. The spirit of the Bengal Revenue Regulations 
require, where there are separate assessments upon 
definite portions or districts of land, that the property 
AouW be put up f„, ,ule i„ separate lots. Z.. I 
Jieg. V 1796, expressly enacts, that distinct mahals 
separa e y assessed for the public revenue are to be 
sold in distinct lots. In Meer Sheer AM v. Sheim 
jootf Ah (a), lands separately assessed were sold in 
or arrears : the sale was set aside as illegal. 


{a) 3 Mae, Sucl. Dew. Eep. 63, 
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Agaiiij in Bimndeonarain Singh v. Hursh^mkernarain 
Singh (a), a public sale was annulledj on tlie ground 
that the villages were assessed, at the decennial settle- 
ment, as distinct in the names of different 

persons, and tliongh they subsec][iiently belonged to 
one and the same individual, yet it was held that they 
could not be sold to realize balances of Government as 
a single estate. These cases distinctly show the prin- 
ciple upon which the Courts in Bengal act with re- 
ference to the sale of property separately assessed. 
The sale of the entire talook was in violation of the 

spiiit and letter of the E-eg'ulations then in force in 
Bengal. 


1S4X. 
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II. But the sale was irregular, as well in its actual 
conduct, as in the preliminary proceedings. The first 
advertisement issued in this case was not such as 
w!as required by cl. 2, sec. 29, of Reg. VII. 1799, and 
sec,. 9, of Reg. I. 1801. The object of the advertise- 
ment was to invite purchasers to attend the sale; but 
if the information given was altogether erroneous, the 
advertisement was illegal for want of compliance with 
the Regulations. There was no description in the 
advertisement or sale statement corresponding with 
what is required by the Regulations. It was altogether 
erroneous; it should have stated in detail every one 
of the aslee and dahJiilee villages, to enable the 
bidders to understand that though it was described 
as 74 villages, yet it was in reality much more. 
Reg. VII. 1799, sec. 29, cl. 2. This is a fatal objec- 
tion to the first advertisement. With respect to the 
second advertisement, that, we submit, must fol- 
low the fate of the first. It never was issued or pub- 

(a) 4 Mac, SwL Dew, Rep. 348, 
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iS4>. lished on tlie lands of the defaulter, as required by 
maha- sec. 5, Reg. XXVI. 1803. This, of itself, is suffi- 

RAJAH • I j 11 1 r^T 

MiTTERjEET cieiit to aiiiiiu the sale. Bhugwunt Sing v. The CoU 
lector of Goruclcpore (a) ; The Collector of Bareilly v. 
ilfaior Hearsey. {h). The provisions of Reg. XI. 

wiDovv OF . rights of the parties 

luswuNT Appeal, are not retrospective, and do not 

■ Sing. apply. 

III. The remaining point is the appropiiatiou liy the 
B.anee, of the surplus pureliase-money. Tlu! artificial 
prpieiples enforced by Courts of .E(|uity in England 
do not extend to India. Even if they did, it must be 
shown that the party who adopts an act does so with 
deliberation, and is aware of the effects flowing from 
it; before it can be construed into an admission, it 
must be proved to have been done deliberately. It 
must be done with intention, or that intention must be 
a necessary and unavoidable inference of law. There 
is no evidence, or even a pretence, that the Ranee made 
any written application for the purchase-money. The 
'ifiohJitai , 01 general ag’ent of the Ranee, taking' the 
purnhase-money, and appropr-iating it to the payment 
of the subsequent arrears, was an unauthorised act. 
t was riot vithin the general scope of his authority. 
The Ranee was a woman utteidy helpless in the Hindoo 
state of society, urrable to attend to her own affairs. 

It cannot be contended that, so long as the Ranee 
continued in possession of the estate, in oppositicm to 
ne purchaser, she was acquiescing in the purchase. 

+ ^*^ 4 . counsel, throughout their argument, 

treat the Ranee as the vendor; we deny she can be so 
considered— the Government was the vendor. There 

(«) 3 Mae. Sud. Dew. R,ep. ,325. 

(5) 3 Mae. Sud. Dew. Rep. 242. 
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was no privity between the Ranee and the purcbaser, 
and, tlieiefoie, tlie purchaser cannot have a right 
against hei . It the Oovernment had no pow’^er to sell 
the entire estate, the purchaser has no title. He must 
look to the (Government. The remaining objection 
to the decree is for not directing an account or resti- 
tution ot the pui chase-money. There is no form of 
action analogous to a bill of account in the Mofussil 
Courts. It was a very just inference, after the Appel- 
lants Itad been si.xteen years in possession, with such a 
lieneficial purchase, to presume that they had indem- 
nified tliemselves. 
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Mr. Justice Ebskine : 

This appeal arises out of a suit originally instituted 6 , T 8 42 , 
in the Provincial Court at Patna, in Decemher 1817, 
by the late Ranee, the widow of Rajah Juswunt Sing, 
against the Government of Bengal; and also Maha- 
rajah Mitterjeet Sing (for himself and as Guardian 


of Rajah Mood Narain Sing), Meer Abd-Oollah, Gohul 
Chnnd, and Bahoo Byjnath Sahoo, for the purpose of 
annulling the sale of the talooh of Belhhuruh, in the 
pergunna of Urol, formerly the property of the Ranee, 
but which had been seized for arrears of revenue by 
the officers of the Government, and by them sold to 
the Appellant, Maha-rajah Mitterjeet Sing, for the 
sum of S. R. 110,000. 


The grounds upon which the sale was impeached by 

the Ranee, were in substance, as collected from her 

plaint, that the sale was. the result of a fraudulent 

conspiracy between the purchaser, Maha-rajah Mitter- 

jeet Sing, Kiid. Baboo Byjnath Sahoo, the cash-keeper 

of the Government, and Meer and also the 

» 

•y ny ■iMn ^ ^ . 

VMM vjLs -fjllgll 
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officers of the Collector ; that a larger extent of pro- 
perty tliaii was necessary to produce the arrears due, 
was put up for sale, and soldj and that for the pur- 
pose of enahling the purchaser to obtain the Ranee’s 
property at an inadequate price, the whole of the 
faloolh of Belkli'iiruli had been unnecessarily and im- 
properly put up to sale in one lot, and that the 
advertisenient did not sufficiently apprise those who 


might be expected to becoine bidders at the sale, what 
was the extent and nature of the property to be sold; 
that the sale having been postponed, no sufficient ad- 
vertisement of the day fixed for the sale had been 
published according to the Grovernment Regulations; 
and that by these means, property of the Ranee ^ which 
was worth five lacs of rupees, had been purchased by 
the Appellant, Maha-rajah Mitterjeet Sing, for the 
inadequate price of S. E. 110,000. The Ranee further 
complained that the purchase was made in fictitious 
names, and that in reality it was a purchase for the 
use of the Government officers, contrary to the Regu- 
lations, and that the sale Was in fact of 210 villages, 
whereas the advertisement stated it to be of 74 villages 
only; and further, that the balance of arrears was 
incorrectly stated; that in truth no balance was due 
for any arrears of the taloolc that wms sold, and that no 
notice of the advertisement had been given to the 
Ranee. 


After filing her plaint, and before any further’ pro- 
ceedings were had, the Ranee died, and the suit was 
afterwards carried on bv her heirs. 

The Officers of the G-overnment put in no answer 
to the Plaintiff ’s complaint. 

After instituting certain inquiries into the eircum.- 
stanees of the sale, the 3 oar d of Revenue appears to 
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have come to the eoiichxsioii that the sale had been 
irregularly conducted, and to have wished that the 
■nurchaser should give up the estate to the Banee ; but mitt^rjeet 

. • ■ * * oING 

the purchaser having declined to acquiesce in their ^ w. 
view of the ca.se, the Government took no part in the qf the 

Ranee, 

defence. widow of 

Rajah 

The other Defendants, however, having put in their Ju|wunt 
answers, and the pleadings having been brought to a 
close, a mass of evidence, both documentary and oral, 
was produced on botli sides, and on the 19th of 
Navemher 1825, the Provincial Court of Patna pro- 
nounced its decree, and thereby, after entering into an 
elaborate detail of all the circumstances of the case, 
and after stating that the sale w'^as fictitious, and con- 
trary to the Regulations, and was made through the 
collusion and misrepresentations of the officers of the 
Collector-, and after further pointing out certain irre- 
gularities in the conduct of the sale, and the issue of 
the advei’tisements, ordered the sale to be annulled; 
and that the heirs of the Banee should obtain posses- 
sion of the villages in dispute, and that they should 
Tiay into the treasury the sum of R. 2,716. 6. 5., the 
balance after the receipt of R. 10,026. 4., on account 
of the balance of malgnsary due to the end of Phagoon, 
with interest. The decree then proceeds thus. 

“And as it is probable that the purchasers have 
realized more than the price of the sale, Avith interest, 
fi'om the pi’ofits of the villages in dispute, it is not 
thought necessary to give any order to return the sale 
price in this case; either of the parties who may 
think thex'e is an excess of money due, may sue to 
realize it. As the sale was effected by the combination 
and misrepresentations of the officers and purchasers; 
and the Council (meaning the Provincial Council of 



80 


CASES IN THE PRIVY COUNCIL 


Patna), upon the rejoort of the Collector and the letter 
Board, when an answer of Grovernment to the 
required, considered the sale improper, and 

V. advised the talooh to be returned, (with which the 
The Heirs ^ ' v-*-4.v,' 

OF THE pnrehaser would not comply, and on which account 
WDow^oF Government refused giving an answer to the plaint of 

jusIvuNT Ranee), no blame is attached to Covernment. 

Sing. The whole costs of both parties are therefore to be 

IDaid by the purchasers.” 

The purehasers appealed from, this decree to the 
Siidder Dewamiy Adawlut, and further evidence on both 
sides was tahen in the cause by order of that Court, 
and on the 29th of May 1832, the Court pronounced 
its decree, affirming the sentence of the Provincial 
Court, upon the ground that the sale in dispute was 
unnecessary and improper, and contrary to the Regu- 
lations; and after giving its reasons for this con- 
clusion, the Court proceeds to state as follows : 

“But be it understood that the sale in dispute has 
not been reversed on account of the sale price of 
. the lands much exceeding the malgusary due by 
the proprietor ; for, according to sec. 25, Reg. V. 
3R12, it would not be a sufficient ground to reverse 
the sale. But be it known that the real ground for 
the reversal of the sale of the talooh in dispute is, 
although the j%imma of every mahal of the talooh 
separately entered in the settlement of 1197 Fusly, 
Collector did not refer to the Board for a sale o: 
a portion of the lands of the defaulter sufficient t( 
CISC large the arrears due to Government; and it h 
still more wonderful that in the advertisement for 
sale of the entire talooh, the name and jumma of .a.. 
mahal belonging to it was not mentiond, as orderei 

bv the Regulations, and in consequence of 
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omission a great loss has been sustained by the Re- 
spondents.” It was, therefore, ordered that the deci- 
sion of the Provincial Court should be in every respect 
affirmed, and all the costs be payable by the Ap- 
pellant, and the Respondents be put in possession im- 
mediately, on paying S. R. 2,716. 6. 5., the balance due 
to G-overnment, with interest from the date of sale. 

Against these decrees the purchasers appealed to 
the Queen in Council, and Her Majesty having been 
pleased to refer the case for hearing before the Judi- 
cial Committee, it was fully and ably argued here, on 
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the 7th, 11th and 17th of December last. 

And upon the argument the learned Counsel for the 
Respondent, feeling that the facts proved in the Court 
below would not enable them to support the decrees 
appealed from, on the ground either of fraudulent 


combination between the purchasers and the Collector, 
or upon their plea that the sale was fictitious, or that 
the purchase was made on behalf of the Government 


officers, very properly abandoned those untenable po- 
sitions ; for their Lordships are satisfied, after a care- 
ful examination of the evidence, that no such case was 
made out by the Respondents. But it was upon the 
argument, strongly urged, that the sale had been justly 
annulled on the ground that the sale of the whole 
talook, and especially the sale of it in one lot, was 
unnecessary and improper, and contrary to the Regu- 
lations, and without the sanction of the Board 6f 
Revenue, and that the advertisements were insufficient 
in point of form, and had not been properly issued or 
served. 

A short summary of the facts proved will render 
clear the view which their Lordships take of the ques- 
tions before them. 
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1 S 42 . It appeal’s that the talook in question consisted of 
maha- 210 mouzas, or villages, of ■which 85 ■were original or 

PAJaH 

mitterjeet principal villages, called aslee, and 125 w'ere dependent 
villages or hamlets, called dahhilee; but these 210 
villages were classed for fiscal purposes under the 
Ranee, names of 74 of the villages, and a separate sum, called 

WIDOW OF . o ? . i ? 

Rajah the sudder jmmna, was, by the settlement of 1197 

JUSWUNT 7 1 1 ^ 

SING. £'usly^ assessed upon each ot these 74 fiscal villages, 
the total amount of which was S. E. 24,748. 11 . 10. 
This constituted the sudder jmmna of the whole talook 
of Belkhuriih. Besides this talook of BelkJiuruh, the 
Ranee was also the proprietor of four other talooks in 
other pergunnas, the assessments for which were en- 
tered in the same form, namely, by placing a sudder 
jumma opposite the several fiscal villages of each ta- 
look, and placing the sum total of these jumnias as the 
sudder jumma of the respective talooks, making the 
sudder jumma of all the five talooks to amount to 
E. 41,451. 4. 15., which was the amount of revenue 

payable yearly by the Ranee, in respect of these five 
talooks. 

It appeared by the evidence, and by the admission 
of the parties, that prior to the year 1801, separate 
kabooliats, or leases, w:ere made in respect of each of 

the fiscal \illages composing the sevei’al talooks above 
mentioned. 

But in the year IbOl, in consequence of the incon- 
venience arising from such an arrangement, the differ- 
ent zemindars were required to furnish a general 
kabooliat and kisthundy for the whole of their villages, 
and it was notified to the different zemindars that the 
several adjoining villages composing a zemindary, or 
held by one individual, were to be considered as 'one 
joint estate, and that all the villages of a proprietor 
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would be included in the name of the principal village 1842, 

^IMimH^ y I ^ 

as one talooh. maha- 

In pursuance of this requirement and notice, the mitterjee-j 
Ranee, by her agent Puhulwan Sing, on the 24th of 
October 1801, executed a kahooliat, by which he un- 

OF THE 

dertook, on the behalf of the Ranee, to continue to i^anee 

^ WIDOW OF 

pay the sum of E. 41,451. 4. 15., the jumma kJiirajy or Rajah 

JUSWUNT 

assessment of the pergminas Urol, Mussoora, Shahpoor sing. 
MittaJi, Sanda and Goh, (that being the annual jumma 
fixed at the decennial settlement,) and declared that if 
she should not pay the instalments monthly, according 
to the deed of instalment, the whole of her property 
and possessions might be sold at the discretion of 
the chief authorities, and the balance realized. And' 
in a schedule to this instrument the names of the 
74 fiscal villages, vuth the several assessments to 
each, were inserted, headed by the name of the per- 
gimna Urol, with the sudder jumma of such assess- 
ments, followed by a similar list of the other villages 
and assessments, arranged under similar headings of 
the names and sudder jumma of the other pergunnas 
to which they respectively belonged. 

It further appeared by the evidence, that in the 
month of February 1815, there was an arrear of revenue 
due to Government from the Ranee, in respect of these 
five talooks, to the amount of S. R. 12,742. 10. 5., and , 
that upon the 2nd of May 1815, the acting Collector 
at Bahar published an advertisement for the sale of 
Belkhuruh, on Monday, the 5th of June, at the Col- 
lector’s Sudder Civtcherry at Banhis&or, in which the 
property to be sold was described in the form there 

set forth. 

Evidence was given of the service and distribution 
of this advertisement, the insufficiency of which, how- 

G 2 
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ever, formed one. of the subjects of complaint by the 

K. 4 JAH it will be necessary more particiilarly 

MiTTKRjEExto refer. 

Sing t 

THE Heirs appears that the estates of other defaulters had 
o, the bemi advertised for sale on the same 5th of June, but 

WIDOW OF before that day arrived, orders were received by the 
J™NT CoUector from the Board of Revenue, that, with a 
SING, view ot atfording. to the mal,u.ar, in arrear a further 
indulgence in respect of time, the sales should be 

deferred until the 22nd of that month. 

No public notice of this postponement had been 
given before the 5th of June, and a number of persons 

•acr^'chr? ' " 

acting Collector caused it to be made known to tfie 

d" till 

pleadings, ‘"‘“l>'“n>n m the teim staled in the 

postponement was puMieiy giyj,,, ( 
the several persons attending for H e , 

amongst whom was M ,t X 4, ’ 

Jtaiiee, who had herself •innlirvl f ' ^ 

the sale. A oonv „t « " l'“‘!'0“eme,it of 

the oateherrt, at hid. ft! "■'» nffi.vocl to 

T leii tile sale was to Icitm Oiirr.. » 

and conies of fUn i r- taken place, 

, different Conrts in tlrdS’' bu ''' “t 

advertisement was served on the /?!!« - ^ this 

afliiecL upon any part of the estate. ’ 

Oa the 22nd of June, the talook of R ii i 
put up for sale in one lot' 

««eryeef Si.,, to. fte L “f p 

-wasafterv^ards/bl^X , 

the: Treasury. On the 29th 

presented by MUterhet Sina P i 7%, 

J’ C/umd, and Meer 
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Abd-Oollah, stating that the estate had been bought by 
Mitterjeet Sing, as to one half, for his son. Baboo Mood 
Narain; as to one fourth, for Gohul Clmnd; and as 
to the remaining one fourth, for Meer Abd-Oollah; and 
praying that their names might be inserted as pro- 
prietors, according to their several proportions. On 
the 4th and 6th of July, petitions were presented by 
the Ranee, complaining of the sale, and praying that it 
might be annulled, which were laid before the Board of 
Revenue, and that Board (after receiving a report from 
the acting Collector to whom the tv’;o petitions were 
referred for an explanation by a letter, from their acting 
Secretary to the acting Collector of Bahar, dated the 
15th of August) declared that the Board was satisfied 
with the explanation relative to the sale of the estates 
of the Ranee of Rajah Juswunt Sing, and considered 
the sale legal, and accordingly confirmed it. Brrt owing 
to circumstances which it is not necessary to mention, 
possession was not given to the purchasers until the 
month of March 1816. 


1842. 

V.- , 

Maha^ 

Rajah 

MlTTERjEET 

Sing. 

V 

THE Heirs 
OF THE 

Ranee, 

WIDOW OF 

rajah 

JUSWUNT 

SING. 


It further appeared, by evidence satisfactory to their 
Lordships, though the fact has been disputed by .the 
Respondents, that the balance of the purchase-money 
(after deducting the arrears of duty for which the sale 
was made, and the costs of the sale) was, from time 
to time, appropriated by the Rmiee . to the payment of 
arrears of tribute due from • her, in respect of other 
property, and that at the time of the commencernent 
of the suit now under Appeal, there remained the sum 
of R. 77. 9. 10. only, unappropriated, and that this 
small balance was afterwards applied by her to the 
like purposes. 

Under these circumstances, it was contended, on 
the part of the Appellant, that the sale of the whole 
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tdlook WES strictly corroctj Eccoidiiig to tliG tdii inipoit 
of the Regulations then in force, and that the adver- 
tisements were issued and published agreeably to the 
form prescribed by the Regulations; that even if more 
than was necessary had been erroneously sold Iry the 
Collector, and if the form and publication of the ad- 
vertisements had been defective, the sale could not be 
thereby invalidated; and that, at all events, neither 
the Ranee nor her heirs could now claim to have the 


sale annulled on such grounds, since the Ranee had, 
by appropriating the purchase-money, after it hud been 
paid into the Treasury by the purchaser, adopted and 
ratified the sale, and waived all irregularities in the 
conduct of it; and. that still less could any irregulari- 
ties in the form or service of the advertisement supply 
any ground for annulling the sale, after such appro- 
priation of the price. 


The Respondent, on the other hand, insisted, that 
as the power of the Collector to sell, was a qualified 
power, the purchaser could only maintain his title 


under the sale by showing that the power hi 
duly exercised, and they denied that there was 
fieient evidence of any appropriation of the price 
Ranee, and asserted that if there was, it could 


r thO 




efficacy to a sale, which was made in defiance of her 
protest and resistance, and contrary to law. 


The first question, therefore, which their Lordships 
have had to consider is, whether the sale in one lot of 
the whole talooh, for arrears of tribute which might 
have been paid ofi by the proceeds of some definite 
portion of the taloolc, was within the scojje of the Col- 
lector’s authority; for if the Collector had no autho- 
rity to sell the whole ialook, under the circumstances, 
as they stood at the time of the sale, their Lord 
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assent to the argument of the Eespondent’s counsel, 
that no implied adoption of the sale by the subsequent 
appropriation of the price will bar the Ranee from 
reclaiming her estate on the restitution of the pur- 
chase-money. 


1S42. 

Maha- 

rajah 

MITTERJEET 

Sing 

Z'. 

the Heirs 

OF THE 


The power of the Collector to sell the talook de- 
pends i;pon the different Regulations referred to in 
the argument. The Regulation XIV. 1793, after re- 


ranee, 

WIDOW or 
RaJaH 
JUSWUNT 

Sing. 


quiring certain preliminary steps not relevant to this 
inquiry, declares,- that the lands of defaulters are liable 
to seizure and sale by the Collector (without legal 
process in any court of justice), for the discharge of 
arrears of I'evenue, but onlj' under the sanction of the 
Governor-General in Council, previoiisly obtained 


upon the report of the Collector, and the recom- 
mendation of the Board of Revenue, who are to 
recommend the sale of such a portion of the .estate of 


the defaulter as may be sufficient for the liquidation 


of the amount. 


By Reg. III. 1794, sec. 5, the Collector is required 
to submit to the Board of Revenue a ■ statement of 
such lands of the defaulter as he may think it advisable 
to have sold to make good the arrears, and the Board 
of Revenue is authorized to cause the lands specified 
in such statement, or any other lands belonging to 
the defaulter, to be advertised for sale, and to report 
the same, but still the sale is not to take place with- 
out the previous sanction of the Governor-General in 
Council. 


By Regulation V. 1796, the Collector is directed to 
he careful to select for sale such lands as, from the 
current; .value of similar lands, may appear likely to 
sell for the amount to be recovered by the sale, and 


no more. 
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Now, taking these Regulations together, they declare 

maha- the power of the Governor in Council to sell the lands 
Rajah 

MiTTERjEExof any defaulter for the payment of the arrears of re- 
venue, but they also declare that the Governor-General 
TH^ will only proceed upon the recommendation of the 


Ranee, 

WIDOW OF 
RaJah 
JUSWUNT 

Sing. 


Board of Revenue, to whom the Collector is to report 
not only the arrears, but also the lands, which, in 
his judgment, ought to be sold for the liquidation. 


In forming that opinion, the Collector is required to 


be careful to select such lands as may appear likely to 
produce the amount of the arrears, and no more; and 
then, in order to protect the proprietor from the con- 
sequences of any miscalculation on the part of the 
Collector, the 3rd section of Regulation V. 1796 pro- 
ceeds to direct that where the lands put up to sale 
consist of distinct 'moilidls, separately assessed foi‘ the 
public revenue, they are to be sold in distinct lots, or 
though not separately assessed, if they be of considerable 
extent, and may be readily divided into distinct lots, 
they are to be divided and sold ; and then provides 
that so many distinct lots only shall be sold as may be 
necessary to produce the amount of the arrears and 
costs. But where the lands are put up in one lot, the 
whole is to be sold, whether the amount bid for them 

be more or less than the sum due, and the overplus, if 
any, paid to the proprietor. 


^ By Reg. VII. 1799, the sale of the land of defaulters 
is o]Ry to take place once a year, and in the interval 
the Collector is authorized to attach the lands of the 
defaulters; and at the close of the year, by the- 5th clause 
of section 23, he is required to report to the Board 
of Revenue the amount of the arrears, and at tjie same 
1 ^ 0 ransmit a statement of the lands for sale, 
su eient to make good the arrears, and the interest 
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thereon to the time of the sale, to be disposed of 
according to the rules prescribed for public sales on iiIhT 
account of arrears of revenue. By sec. 30, it is de- mitterjeet 
dared that the Board of Eevenue are thereafter to 


conduct the sales of land in the mode prescribed by 
the Regulations, -without any reference to the Gover- 
nor-General in Council, except in cases where they 
require his instructions ; and they are required to be 
particularly attentive to the proper selection of lands 
for sale by the Collector. 


The Heirs 

OF T HE 
Ranee, 

WIDOW OF 

kaiah 

JUSWUNT 

SING. 


The effect of this alteration is worthy of attention; 
for as before this time no sale of any lands for the 
arrears of revenue could take place ^vithout the sane- 
tion of the Governor-General in Conncil, and as the 


Governor-General in Conncil claimed and exercised an 
indefeasible right to sell the whole or any por- 
tion of a defaulter’s lands for arrears of revenue, 
it followed that no sale of land for such purpose, 
under the sanction of the Governor-General in Conncil, 


could be invalidated on the plea that too much had 
been selected by the Collector. 


But as, by the Regulation last referred to, the Board 
of Eevenue are authorized to conduct the sales in the 
mode prescribed by the Regulations, without reference 
to the Governor-General, it would follow that the sale 
in question, which was made without any reference to 
the Governor-General in Council, could only be- sus- 
tained under this Regulation, by showing that it was 
sanctioned by those former Regi-ilations. 

By Reg. I. 1801, see. 6, after reciting that the un- 
qualified operation of the rule established hj^ sec. 11, 
Reg. Y. 1796, had been found prejudicial to the X)uh- 
lie interests, in the subdivision of small estates, as 
•yell as to the proprietors of such estates, by par- 
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advisablOj to soil in one lot any entire estate of which 
the annual assessment did not exceed S. R. 500, the 
Board of Eexwie is thereby authorized, whenever the 
amount to be recovered by a sale of land shall bear 
such proportion to the computed value of the whole 
estate as may be ealeulated to leave only an incon- 
siderable surplus on the sale of the entire estate, to 


sell the entire estate in the manner prescribed by the 


Regulations, though the total annual assessment should 
exceed the sum of S. R. 500 above limited. In such 


eases, the value of the lands for sale is to be computed 
from the best information procurable, of their produce 
and extent, compared with the amount of the assess- 
ment upon them, and the current value of similar 
lands. And by sect. 7, it is provided that the rule in 
see. 3, Reg. V., 1796, is not meant to require the 
division and distinct allotment of a pergmma or tur- 
ruf, or other established local division; that, on the 
contrary, all established local divisions of known 
limits are, as far as possible, to be preserved entire in 
every possible sale of land, and to regulate, in general, 
the subdivision of lauded property, when an estate 
may be divided at the public sales, and a portion dis- 
posed of as a distinct estate. 

If the authority vested in the Board of Revenue had 
stopped here, it would have been necessary to show, 
hot only that the sale of the whole talook of Belkhuruh 
had been made by the directions of the Board of 
Rer enue, but also that such sale was authorized by 
the terms of the 6th & 7th sections of Reg. I. 1801, last 
referred to. 
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But by ,Reg’. V. 1812, sec. 27, it is declared that 
the consideration of, and decision on, the espedi- maha- 

RAJaH 

ency of selling the entire estate, or of disposing in mitterjie'J' 
the first instance of any particular part of it, resides 
in the Board of Eevenue and Board of Commissioners 
respectively, subject to the control of the Govern- of 


ment. 

And by sec. 25, after reciting that no means existed 
by whieh any certain or accurate computation could 
be formed a ■priori of the real value of any estate, or 
portion of estate, it was declared that sales made at 
public auction, for that purpose, were not liable to be 
annulled by the Courts of Judicature on the ground 
that the proceeds of the sales had materially exceeded 
the amount of the arrears due from the proprietor of 
the land to Government, and that the Board of Re- 
venue and Commissioners would be guided by their 
own discretion, — subject, of course, to any instruction 
from the Governor-General in Council. 


Rajah 

JUSWUNT 

Sing. 


By Reg. XVIII. 1814, sec. 2, it was enacted, that 
whenever any portion of an instalment of revenue 
payable in any month, remained undischarged on the 
1st of the following month, the Collector might forth** 
with, or at any subsequent time (that arrear remaining 
undischarged), either after service of a written demand, 
or without such demand, advertise lands, the property 
of the defaulter, for public sale, without first submit- 
ting a statement of those lands for the previous sanc- 
tion of the -Board of Eevenue, or Board of Commis- 
sioners, supposing the lands so advertised to constitute 
an entire estate, or the whole of the defaulter \s right and 
interest in a joint estate ; but in such case he was to 
report the same to the Board of Eevenue or Board of 
Commissioners, and to await the Boai’d’s sanction, and 
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on no account to loroceed to tlie actual sale of tlie lands 
witlaout the express sanction of the ‘Board, subject to a 


^ - _ _ _ _ ^ ^ ^ M . VU 

proviso for apportioning the fmmna, in cases in which the 
lot proposed to he sold constituted only a part of the 
defaulter’s property in an estate. By see. 4, the Board 
of Revenue are directed, on receipt of the Collector’s 
report of his having advertised lands for sale, or on 
receipt of any statement of land proposed by him for 
sale, to proceed without reference to the Governor- 

General in Council, to determine whetlier the sale shall 
take place. 

This was the last Regulation passed upon the sub- 
ject before the date of the sale in question; at that 
time, therefore, the law stood thus The discretionary 
power of deciding whether the whole of defaulters’ 
lands, or any, and what portion of them, should be 
actually sold to pay the arrears of revenue, which was 
originally vested in the Governor-General in Council 
^vas transferred to the Board of Revenue and Com- 
missioners, subject, nevertheless, to the control of the 
overnor-General ill Council, whenever he thought 
0 interpose in his executive capacity. But in 

order to assist the Board in this decision, and to 

wwl Collector, 

amo n, fT/T™ the 

amount of ,t to the , Board of Eevenue, or Board of 

“dvertiaing 

default. “t the particular laud of the 

the « "f ° P™P«se'J ehonid he sold to pay off 

the arrears ; but the Collector was. in uo ease to pro 

the Board. ' the express sanction of 


0 he ascertained, therefore, vdth respect 
qiiestioii, IS, vdiether the Boqrd of Revenue 
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had, before the disputed sale, sanctioned the sale of 
the whole talook of BelMmruh for the liquidation of 
the arrears due fro.a the Ranee. 



Maha- 

rajah 

MITTERJEET 

sing 


Now it appears from the evidence, that on the 24th the heirs 

of April 1815, the Collector reported to the Board of 

Revenue that he had advertised certain lands for sale 

on the 5th of Jime then next, and transmitted an juswunt 

Sing. 

abstract statement of the lands in zillali BaJiar, pro- 


posed to be sold for the recovery of arrears of revenue 
due to Government up to the 1st of Phagoon 1222 
Pusly, that is, to February and March 1815. He also 
states that he transmits statement in Persian, together 
mth the abstract in English ; but it nowhere appears 
what the statement in Persian contained. And although 
the Collector, in this letter, states he had advertised 
for sale the lands mentioned in the abstract, there is 
no evidence in the proceedings of any advertisement 
of any land of the Ranee having been published before 
the 2nd of May following, at which date the advertise- 
ment already referred to was published. Although 
this advertisement specifies in the margin that seventy- 
four mousas were to be sold for the payment of the 
balance due to Government, of S. R. 12,742. 10. 3., 
and states that the sale was to take place in conformity 
vdth the order of the Board of Revenue, yet there are 
no traces in the evidence of any previous notice having 
been forwarded to the. Board of Revenue of the spe- 
cific lot that it is proposed to put up for sale, and the 
abstract contained in the Collector’s letter of the 24th 
of April gives no such information to the Board; 
neither, indeed, do the Regulations require that such 
notice should be sent previous to the advertisement ; 
and, as the date of the orders of the Board of Revenue 
is not stated in the advertisement, there is no reason 
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for concluding that any such authority had at that 

RAJAH given for the sale of any specific lands for 

m™jeet realizing the arrears due from the Ranee ; and there 

is no evidence of any communication to the Board of 

o, . , . - 


The Heirs -D . . Y. 

OF THE Bevenue of the intention of the Oollectoi- to sell 

WIDOW OF of Belkhuruk in one lot foi‘ that purpose. 

juswuNT 110 diiect proof, indeed, that the advertise- 

sing. ment was ever forwarded to tlie Board before the sale, 

and if it had been, without further explanation, it 
would not have apprized the Board that tlu* 74 
mousas proposed to be sold constituted tlie wiiole of 
the talook, or that the sale of any definite portion 
would be suflficieiit to cover the amount of the arrears. 
Neither is there any trace in tlie evidence, that 
Board of Eevenue, at any time before the .sale, lia.. 
actually g^iveii authority to the Collector to proceed to 
the sale of the seventy-four mousas in one lot. 

It may be, indeed, fairly as.snmed that the Board 
had been informed that the Collector had advertised 
foi sale the iiiimbe]- of mousas mentioned in the 
abstract of the 24th of April 1815, and that the sale 
0 those mousas generally had lieen sanctioned bv the 
Board, because it is stated that the sale of those estates 
ad been postponed from the 5th of Jum to the 22nd 
of _ July, by the order of the Board, a statement suf- 
cien.y sanctioned by the subsequent confirmation of 
0 sa e , lit there is not only no direct proof of any 

the whole talook in one lot there i« 

± 1 , ^ liieie IS not evc^n r 

blTZ 

Collecfo ' ZT ' Z *•“> statement by tbe 

been tlie?, v • l‘»<i 

tbe RtiKp ’ ^ report in answer to 

fie Bm,ee a complaint, that the whole talook had been 
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sold ill one lot, he does not plead the specific autho- 

rilY of the Board, hut the known general principles of maha- 

^ • • r» * p 1 • RAJaH 

the Regulations, as his justification tor having so con- mitterjeet 
ducted the sale; a .iustification amply sufficient, if 
true, for it is only when the general directions of the ^ofxhe^'^ 
Regulations are departed from, that the specific direc- 
tions' of the Board can be required. juswuht 

as has been already shown by Reg. XVIII. 
sec ‘2 the (h)llectoT is expressly forbidden 

J, % .A ..*.J OV..'V • f 

to iiroceed to tlie actual sale of lands advertised, mth- 
..le exyiress sanction of the Board to whom, by 
„.e previous Regulation of 1812, was entrusted the 
consideration of, and the decision on, the expediency 
„f selling the entire estate, or of disposing in the first 
instance of any iiarticular part of it. And even by 
the earlier Regvdations of 1796, when the Collector, 
as it should seem, conducted the sale upon general 
rules laid down l>y the Governor-General in Council, 
witliout any siiecific directions on any particular sale 
that fcdl within the scoyie of the general rules, he was 
bound to i^olect for sah' such lands as, from the cur- 
rent value of similar lands, might appear likely to sell 
for tin* amount to be recovered by the sale, and no 
monn And the spirit and tone of the whole code ot 
Regulations require that where there ^ are separate 
iiHsessments upon definite portions or divisions o . e 
proiiertr-, tlie property should be put up to sale in 
separate lots, unless it should be the wish o the pro- 
pvi.tov, ov for his ohviouK benoiit that the rvMe 

oslale shoiikl l>o pul up in one entire lot, m - 
the ivhole ,v:..s to he sold, and tlie surplus paid 
over to him. A retereuee to the Regulations there- 
fm-e, shows that the plea urged by the OoUeotor was 
lu.fmmded, while the adoption of that plea argues that 
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1S42. he had no express direction on the subject, and 

maha- he acted, therefore, without any sufficient leg-al au- 
4 jah 

MiTTERjEET tliority. 

Other Eegulations were passed after the date of the 


The Heirs 

OF THE 

Ranee, 

WIDOW OF 
RaJaH 
JUSWUNT 
SING. 


sale, some of which have a retrospctive operation, but 
none of them directly affect the question now under 
consideration, although one of them tends to confirm 
the view wirich has been already taken of^ the effect 


of former Regulations. The provision alluded to is 
in the 3rd cl. sec. 6, of Reg. XI. 1822, by which it 
is declared that no sale, vhetlier made befoi-e or 
after the promulgation of that Regulation, shall be 
liable to be annulled on the grounds of informalitv 
or omission in the communications that may liave 
passed between the Collector and Chntrolling Board: 
provided that the Board shall have actually given 
authority to proceed to the sale of the specific lot sold. 
Now for the reasons already given, this clause will not 
protect the sale in question, and its terms seem to im- 
ply that previous authority by the Board to proceed to 
the^ sale of the .specific lot sold, was essential to the 
validity of all sales by the Collector. 


In the course' of the argument, reliance! was placed 
upon the kahooliat executed by the Ranee’s agent, 
by which she subjected the whole of her property 
and possessions to sale for any arrears that might 
e due. But this kahooliat, which w^as executed on 
t e 24th of October 1801, wAs given at a time w^hen, 
y the Reflations, the Board of Revenue itself had 
on y a imited power in the sale of an entire estate ; 
and this purports at the most to give a more 

ex ended power to the Board, for the words “chief 

a . cietion iji the Collector, But as at the date of the 
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sale, the Board of Revenue had, as we have seen, legis- 1842 - 
lative authority for the exercise of an unhmited dis- mI^- 
cretion, no additional sanction could be acquired for mittekTeet 
the Board from this kabooliat, and none is given by it 


to the Collector. 

From the whole evidence in the case, therefore, 
their Lordships are of opinion that the sale by the 
Collector, of the whole talooh, was an act unauthorized 
either by the general rules and principles of the Regu- 
lations, or by any specific authority previously con- 
ferred by the Board of Revenue. It remains, there- 
fore, to be seen what effect ought to be given to the 
subsequent confirmation of the sale by the Board, and 
the supposed adoption of it by the Ranee. 

In considering the effect of the subsequent con- 
firmation of the sale by the Board, it must be remem- 
bered that the Board had not the supreme, but only a, 
delegated authority, and that by the terms in which 
that authority was conferred, they were expressly re- 
quired to exercise their discretion before the sale took 
place, and that there is no power conferred on them 
to adopt and confirm an unauthorized sale by the 
Collector. As their Lordships therefore are of opinion 
that the sale was illegal and void in the months of 
June and July, so they think- it was hot rendered valid 
by the unauthorized confirmation of it by the Board 
of Revenue, in the month of August. This would 
clearly be the case in respect of any sale since 
the promulgation of Reg. XI. 1822, by the express 
provision of sec. 25 ; but as that section is not retro- 
spective, no authority can be derived from it in 
this ease ; bnt the priiiciple which dictated the Eegu- 
latioii will supply the rule without it. And although 
their Lordships would have been prepare, cl to, hold that 
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1842 . all mere irregularities iu the improper and unnecessary 
sale of the whole talook in one lot,^ in the foim of the 
rajah advertisements and the manner of their seivice, had 
Sing beGii sufficiGiitlj^ waived by tlie Rctncs wlieii siie appio- 


the Heirs pi'iated the sui'plus purchase-Kioiiej' to hei own pui- 
RANEE, poses, so as to deprive her of all claim to annul 
the sale on the ground of such irregularities, yet their 
JuswuNT Loi.(jgjiipg cannot consider the Ranee’s asquiescence in 
a sale made, as she had every reason to believe, by the 
authority of the Board of Eevenue— as giving legal 
efl&caev to a sale altogether void for the w'ant of 


such authority. It is true that this case is also pro- 
vided for by Keg. AI. 1822, sec. 2 ^ ; but this Re- 
gulation does not in terms refer to cases of money 
received before the . promulgation of that rule, and in 
justice ought not to be so extended ; and though as a 
positive Regulation it may be considered as an useful 


amendment of the law, there is no known general 
principle upon which such a rule could be held to 
exist independently of express enactment. 


Their Lordships, therefore, feel themselves con- 
strained to uphold the judgment of the Courts below, 
so far as they annul the sale of the talook. 


But their Lordships cannot approve of the manner 


ill which those Courts have disposed of the pecuniary 
questions between the parties, either as to the purchase- 
money or the costs. In the view that their Lordships 


have taken of the case, the Appellant, the Malia-rajah, 


stands wholly free from blame. He purchased the 
talook at a public auction, which to all appearances 
was regularly held under the sanction of the proper 
authorities. He paid the purchase-monev into the 


treasury, and after some delav 


got possession of the 


estate. The purchase-money was appropriated in part 
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to the payment of the arrears due from the Ranee, in >842- 

respect of that estate ; and as to the residue, applied maha- 

by the Ranee herself to the payment of other arrears mitterjeet 
due from her upon other accounts. The Court below, 
without entering into any investigation of the profits ^oFTifE^^ 
made by the Appellant during his occupation of the Ranee, 

° ^ WIDOW OF 

estate, has assumed that he had reimbursed himself Rajah 
the amount of the purchase-money, and interest, out sing 
of the profits of the estate. 

Their Lordships see no ground upon which the 
Court could found such an assumption. According 

I 

to the Ranee s account, the talook for some years 
before the sale had not enabled her to pay the re- 
venue ; and there are no facts stated to show that it 
had been more productive in the hands of the Ap- 
pellant. 

Their Lordships, therefore, are of opinion that an 
account should be taken of the principal and interest 
due to the Appellant in respect of the purchase-money 
paid by him into the treasury, and also of the net 
profits made by him out of the estate during his occu- 
pation, making all just and reasonable allowances for 
permanent improvements made by him ; and that 

upon payment to him by the Respondent of whatever 

» 

(if anything) may appear to be due to him on takrng 
such account, possession of the talook should be deli- 
vered to the Respondents. And as in their Lordships’ 
view of the case, the Appellant, the Maha-rajak, stands 
acquitted of all blame in the transaction, their Lord- 
ships think that so much of the decree of both the 
Courts below as condemns the Appellants in costs, 
should be reversed, and that each party should bear 
their own costs, both in the Courts abroad and in this 
country, and they vull advise Her Majesty accordingly. ' 

H 2 
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i6th, 
oth, 2 I St, 

28th July 
1842. 

' — , — 


Maha-rajah Ishuebk Pbrsar Na- 
RAiN Sing and Baboo Deep Narain 
Sing, - - ' , " ' 

AND 

Lal Chuttbrput Sing 


1 

I 

I Appellants;, 

I ' 

J 

BespondentA 


On Appeal from Bengal. 

Bengal Ecvemie sale Eegulation I of 1821 — Setting aside of sale Bong 
delay in taking steps-— Bfect of— Sale by direction of Govt.— No 
fraud on the .part of purchaser— Compensation to purchaser — Aivard of. 
A sale in 1802 of lands in Allahabad, foiv arrears of Government revenue^ 
set aside by the Mofussil and Sadder Commissions, constituted under Eeg. 
I. of 182f, although no suit brought to annul the sale until the year 
1821. Affirmed on appeal by the Judicial Committee. 

But the sale having taken place by the direction of the Government, and 
there being no fraud on the part of the purchaser, the Judicial Committee, 
under clause 2, see. 4, of Reg. I. of 1821, awarded the purchaser compensa- 
tion, to be paid by the Government. 


This was an Appeal from a decree bearing date the 
24tli of February 1829, pronounced by the Sudder 
Special Commission, appointed under Eeg. I. of 1821, f 
for the ceded and conquered provinces under the Pre- 
sidency of Bengal. By this decree, so much of the 
previous decree of the 31st of August 1826, of the 
Mofussil Special Commission, constituted under the 
provisions of the same Eegulation, as annulled a sale 
by auction of pergumia Barah, in the dllaJi Allahabad, 
for arrears of revenue, and decreed the restitution 


thereof to the Eespondent, was affirmed ; but so much 
of that decree as directed compensation out of the 
Government treasury in favour of the Appellant, the 
Maha-rajah, was reversed. The sale took place, under 
these circumstances : — 


j of the Judicial Committee, —The Lord Presi- 

Brougham, the Vice- Chancellor 
Ivniglit Biuvp, uiicl The Riglit Hon. Dr. Ijushington. 

.,„a Edward Hyde East, Bart, 

and Sii; Alexander J ohnston,^ 

t Abolished hy el. 1, see. 10, Eeg. I. 1829. ■ 
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1842. 

1 — ^ 

MAHA' 

RAjAH 


Eespondent, was at that time the Eemindary lessee of 
the pergimna Arcel, and hereditary zemindar of the per- 


In the year 1207 Fusly (a.d. 1799-1800), the zillah 
of Allahabad formed part of the dominions of the Nawab 
T of OudSy and Lai J uy gut Raj^ the father of the ishuree 

PEHSAD 
Narain 
Sing 

V. 

gunna Barah, which were jointly assessed at the sum chut- 

‘ terput 

of E. 320,000. In 1801, a new assessment was made sing. 

t 

by the Nasim (or chief officer) of the Nawah Vider, 

Roy Madary Lai, whereby an increase of R. 10,000 
was added, and the jumma of the per gunna fixed for 
two years certain at R. 330,000 ; and, notwithstanding 
this arrangement, and an agreement, signed by both 
parties, a further assessment was made in the same 
year, and Lai Jug gut Raj was comioelled by force and 
intimidation, to execute another deed or engagement, 
binding himself to pay an amiual jumma of R. 346,000 
in the two following years, instead of R. 330,000, as 
previously assessed and agreed. 

In the year 1801, . 4 ^. 0 ., the Nawal Visier ceded the 
sillah of Allahabad to the East India Company, and 
Mr. Ahmuty was appointed by the British authorities 
Collector of the sillah. 

The Collector, on entering on his office, issued 
notices, calling upon the zemindars to render an account 
of the Grovernment dues. In obedience to this sum- 
mons, Lai Jiiggut Raj attended at the Collector’s 
office, when an arrear of R. 41,134. 15a. 3g. appeared 
due from him to Roy Madary Lai, under the agree- 
ment so obtained from him. 


The arrears continuing xinliquidated, Mr. Ahmuty, with 
the sanction of the Lieutenant-Governor and Board of 
Commissioners, on the 30th of October 1802, caused 
the semindary of per gunna Barah to be put up for sale 
by phblic auction, with a view of realizing the arrears, 


IS42. 

Maha- 
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Na rain 


. CASES IN THE PRIVY COUNCIL 

when the pergunna was purchased for E. 93,000 by 
Baboo Outtroo Sing, the Naib, or agent, of Maha-rajaJi 
Oudit Narain Sing, the then Rajah of Benares, in the 
name of the Rajah’s brother. Baboo Beep Narain Sing, 
one of the Appellants, who was shortly afterwards put 
^^TERPuT^'^^ possession, and to whom a deed of sale was regularly 
Sing., made in November in the following year. 

■ In the year 1808, Lai CJmtterput Sing, the son of 
Lai Jug gut Raj, presented a petition to the Board of 
Commissioners, alleging that, instead of his having- 
been in arrear when the sale took place, a balance was 
due to him ; and that the sale was brought about 
through the contrivance and enmity of tlie Collector, 
and was purchased by the Rajah in the name of his 
brother, through fraud and connivance, and praying 
that he. might be restored to his inheritance. 

The Board forwarded the petition with its inelosure 
to the Governor- General in Council, and after stating 
the^ result of their examination of the case, concluded 
their leport with the following- paragraph : 

“It IS too late to regret that the first measure of the 
British Government, on the introduction of its autho- 
rity into the province of Allahabad, should have been 
the sale of one of the largest of the zemindaries in it 
and the extirpation of an old and respectable family’ 
and at this distance of time the interposition of Go- 
vernment may probably be no longer of any avail. 
After a lapse of six years, it must be scarcely possible 
0 ,ie collections of the successive Sasawals 

deputed by the Collector, or to revert to the different 
persons on whom the Collector had engaged to en- 

the retirement of 

, P ^ 0 eei, through whose concealment of some 

an misrepresentation of other material facts, the sale 



ON APPEALS PEOM THE EAST INDIES. 

£■. 


103 


was ordered, all redress seems to be precluded. At 184 *- 
the same time, thei’efore, that we submit the case to maha^ 
Government as one of peculiar hardship, we confess is'^hurL 
ourselves at a loss to frame any specific proposition in SaIn 
regard to it. Should, however, every other redress be sing 
impracticable, your Lordships may possiblv consider lalghut- 

TERPUT 

Jug gut Raj, under all the circumstances, entitled to sing.- 
some provision from Government.” 

In consequence of this report and recommendation, 
the Governor-Geiieral, on the 1st of September 1809, 
granted an annuity of E. 5,000 to Lai Juggut Raj. 

On th(4 12th of Se.piember 1820, the Respondent, 
hal (UmUerpHt Sing, tlie son of Lai Juggut Raj, filed a 
plaint in the Provincial Oonrt of Benares against the 
Golleetoi' of Allahabad and Baboo Beep Narain Sing, to 
set aside the sale of his hereditary semindary, as in.- 
valid and illegal. The Plaintiff set forth the circum- 


stances under which Juggut Raj had been compelled 
to submit to the oppressive assessment of Ms per- 
gunna under the Nawab Vizier’s government, and the 
subsequent adoption of that assessment by the British 
government, the inability of Juggut Raj to pay the 
same in full, the arrears, and the consequent sale of the 
pergunna Barali, which the Plaintitf alleged had been 
illegally and unjustly sold for arrears not legally due, 
at an inadequate price, the approval of which was 
obtained through misrepresentation and falsehood^ and 
the sale effected by collusion and fraud. He stated 
himself to have been an infant at the time of the sale, 
that the property was hereditary property, and prayed 
that the sale might, under the circumstances, be de- 
clared void, and the estate restored. The Defendants 
answered the plaint, but no further proceedings vf'ere 
had in the Court of Benares, itx eonsequence of the 
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establishment of the Mofussil Special Commission, 
under Eeg. I. of 1821. 

. This Eegnlation was passed by the Govenior-Gene- 
ral in Council, on the 13th of January 1821, “ for 
the appointment of a Special Commission in the ceded 
and conquered provinces, for the investigation and 
decision of certain claims to recover possession of land 
illegally or wrongfully disposed of by public sale, or 
lost through private transfers, effected by undue influ- 
ence; and for the correction of errors or omissions of 
the proceedings adopted by the revenue officers, in 


regard to the record and recognition of proprietary 
rights, and the assessment of the tenui’cs, interests, 
and privileges of the agricultural community.” The 
preamble stated, that “ It had appeared that, in the 
first seven or eig-ht years after the acquisition of the 


ceded provinces by the British Government, the native 
officers of Government, their relations, connexions, 
and dependents, taking advantage of the novelty 
of the British rule, of the weakness and ignorance 
of the people, and (in some eases) of the culpable 
supineness and misconduct of the European function- 
aries,^ under whose authority they, were employed, 
contrived, by fraudulent and iniquitous practices, to 
acquire very extensive estates in several of the pro- 
vinces in question, more especially in the district of 
Allahabad, Gawnpoor, and Goruchpoor, tlm^ wrong- 
fully depriving of their jurt rights a great number h 
the ancient landomers, and reducing them and their 
numerous dependents to ruin and misery. That these 
abuses had been chiefly practised through the perver- 
sion, 0 the purposes of chicanery and fraud, of the 
rules enacted for the collection of the Goveniment 
revenue, more especiaUy the provisions relating to the 
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public sale of land for arrears. Under cover of these 
rules, but contrary to the true intent and meaning of 
the law by which (though a considerable discretion 
was left to the Revenue authorities) the measure of a 
public sale was principally designed for eases of em- 
bezzlement, contumacy, or fraud, many estates were 
sold, from which no balance, or a very trifling balance, 
was due, or on which the arrear accrued without any 
embezzlement or wilful default on the part of the 
Sudder malg-mar, and others were disposed of without 
an observance of the prescribed forms.” It then 
recited, that “ the existing Regulations did not vest 
• the Civil Courts with so extensive a discretion in the 
adjustment of a doubtful claim, and in the relief of 
parties suffering hardships, as the cases in question 
appeared to demand;” and that “ proceedings of the 
established Courts must necessarily partake of any 
defects belonging to the law which it is their duty to 
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administer, and it Avould be obviously inconsistent with 
every sound principle, to grant a general discretion to 
those Courts to deviate from the law on individual 
views of expediency or justice ; ’ ’ and, ‘ ‘ in considera- 
tion of the above circumstances, it had appeared to 
the Grovernox-Q-eneral in Council to be essentially 


necessary to the ends of justice, that a Special Com- 
mission, with large discretionary powers, and with full 
authority to regulate its proceedings according to the 
exigencies of the cases brought before it, should be 
constituted, for the purpose of investigating the cases 
above described; of restoring to their just rights the 
zemindars, and other proprietors, who have been 
wrongfully dispossessed ; of defining and fixing the 
real nature and extent of the interests and title con- 
veyed to the purchasers in eases in which sales may be 
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upheld ; .of restoring proprietors whose estates may, 
in consequence of the errors in the administration 
above noticed, have been transferred to another, on 
account of a trifling balance, or for a trifling conside- 
i*ation, making due compensation to the present pos- 


sessors ; of granting redress to persons who have lost 


Sing. 


the possession or management of their estates without 
just cause, under the operation of a public sale, or 
through any act of a revenue officer, or who may have 
been wrongfully excluded from engagements with Go- 


vernment; and of making an equitable adjustment of 
doubtful claims, including the relinquishment, upon 
due compensation, of rights acquired or held under the 
stiict operation of the law, by means inconsistent with 

equity and justice, or involving excessive hardship to 
the sufferers.” 


It was therefore enacted, that a Special Commission 
should be constituted, for the purposes described in 
the preamble, to be called the Mof iissil Special 
Commission, acting under the provisions of Reg. 1. ’ of 
ld21.” A second Commission, denominated the 
“ Sudd er Special Commission, acting under the pro- 
visions of Reg. I. of 1821,” was also to be constituted, 
to superintend the proceedings, and, where necessarv, 
■to review the decisions of the MofmsU Commission. 

The juiisdiction and duties of these Commissions 

were prescribed at much length, both in the Regula- 

lon itself, and also in certain resolutions of the 

Government, promulgated at the same time; and the 

■Begulation qf 1821 waa subsequently amended and 
enlarged by Reg. I. of 1823. 

Governor-General in Council carried into effect 
^ us Eegulabon, by the appointment of the members of 
the t™ oommissions, the issuing of direotions for their 
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proceedings, and tte declaration of tlie limits within 
which their jurisdiction should extend. 

The Respondent then brought the subject matter of 
the present cause before the Mofussil Special Commis- 
sion, and filed his plaint against the G-overnment, Rajah 
Oodit Narain Sing, and the Appellant, Baboo Deep 
Narain Sing ; whereupon an order was directed to 
the Provincial Court of Benares, 'to transfer the record 
of their proceedings in that Court to the Conamission. 

Rajah Oodit Narain Sing and the Appellant, Ra&oo 
Deep Narain Sing, put in their answers to the plaint 
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before the Commission, but no answer was, filed on 
the part of the Government. 

A variety of evidence, consisting of documents, 
accounts, reports, letters, and proceedings relating to 
the property, were adduced as evidence by the. parties 
in the cause, and called for by the Court from the 
public offices, the examination of winch was not con- 
cluded until the 31st oi August 1826, when the Court 
pronounced its decree, whereby it was — 

“ Ordered, that the sale of the pergunna Bar ah be 
“ cancelled, and its restoration decreed to Lai Jug gut 
“ Raj, father of the Plaintiff, without prejudice to 
“ the rights and interests of other claimants, should 
“ there be any; that, as specified above, the sum of 
“ R. 66,541. 9a. 6g. from the Government Treasury 
“ (in the event of its disbursement being sanctioned by 
“ Government), and R. 26,458. 6. 6. from the Plaintiff, 
“such sums of R. 66,541. 9. 6. and R. 26,458. 6. 6. 

‘ ‘ making together R. 93,000, be paid co the present 
‘ ‘ occupant ; that each party pay his own costs ; that 
' *■ a copy of this decree be forwarded for the inf orma- 
‘ ‘ tion of the Central Board, in order that the pension 
“ of Rupees 5,000 per annum, which, in consideration 
“of the sale of his estate, the Government had been 
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1842 . ‘^pleased to grant to Lai Juggut Raj, by its order 
maha- “ dated 1st September 1809, may be discontinued from 
“ this date.” 

From this decree the cause was carried by appeal to 
Sing Sudder Special Commission, acting under the Reg. 

Lal chut- I. of 1821. The Sudder Special Commission affirmed 
Sing, so much of the decree below as adjudg*ed the annul- 
ment of the sale, and restoration of the pergunna io 
the Respondent, and reversed such part of the decree 
as awarded the payment of compensation, and directed 
the Appellant to be held responsible for the costs of 
the Mofussil Special Commission,, according to its 
decree, and also of that Court. The ground -on which 
this Special Commission proceeded in modi- 

• in the maimer above mentioned, the decree of 

the Mofussil Special Commission, was, that there was 
evidence that the Rajah was not ignorant of the wrong 
and oppression which had been committed; that the 
purchase vas, in fact, the purchase of the Rajah, con- 
cealing his interest under the name of the Appellant, 
Baboo Deep Narain Sing, and was therefore fictitious; 
that the sale was in contravention of an express prohi- 
bition of the Government; and that, as it was not the 
practice of that Court to a-ward mesne profits to be 
paid by the possessor to the party kept out of 
possession, it would be improper to give the pur- 

ehasei’, who had derived an enormous profit from the 
estate, any compensation. 

The Appellants appealed to His late Majesty in 
Council. 

The Government did not appear or intervene in any 
ot tim proceedings before the Mofussil or Sudder Com- 
mission, but the East India Company, on the admis- 
sion of the appeal to His late Majesty in Council, 
mtervened and put in a case, and prayed leave to be 
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heard, so far as their interests were, or might be, con- 
cerned or affected by any adjudication on the matters 
involved in the appeal, and submitted that the Sudder 
Special Commission ought to be confirmed, in so far 
as the same decreed that no compensation should be 
paid by the Grovernment on account of the sale of tlie 
pergimna Barak, by auction, having been annulled, or, 
at any rate, that it was not competent to the Mofmsil 
Commission to award or assess any such compensa- 
tion against the Government. 


Mr. Kindersley, Q. C., Mr. G. Richards, Q. C., 
and Mr. Walpole, for the Appellants. 

Mr. L. Wigram, Q. 0 ., and Mr. Jackson, for the 
Respondents ; and ■ > 


Mr. Serjeant Spankie, Mr. E. J. Lloyd, Mr, Ed- 


mund F. Moore, and Mr. C. Buller, , 
East India Company, intervening in 


Jun., for the 
the Appeal. 


On the question of length of possession of the 
zemindary by the Appellants, it was contended that 
the Commissioners should have dealt with it in ' such 
way as Courts of Equity in England have done, and 
held the Respondent’s claim barred by lapse of time. 
In support of which position, Gregory v. Gregory (a), 
and Hovenden v. Lord Annesley (h), were referred to. 
The other points raised during the argument are fully 
stated and considered in the Judgment. 


The Vice-Chancellor Knight Bexjce: 


This case has been properly argued on the merits. 
The doubt suggested by one of the learned counsel for 
the Appellants, whether the district to which the se 


(a) Cooper's Ch. Cases, 201. 


(b) 2 Bell. & Lef. 632. 
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gases in the privy council 

7 ni‘}?'dcify or p 67 'gu'H'ti(i’ in (juostion boloiigSj was witRiii tbs 
operation and powers of the Commissioners, whose 
judgments are before us, has not been insisted, upon, 
and seems to us excluded from our consideration by 
the whole state of the cause. 

We think also that the argument has rightly laid no 
stress oir the circumstance of the son of Lal Juggut 
Eaj, and not Lal Jugg-ut Raj himself, though alive, 
having been the complaining party in the proceedings 
below. Having regard to the nature of the jurisdic- 
tion and question, the petition of Lal Juggut Raj, pre- 
sented on the 1st of March 1825,* and the course 
taken by . all parties, .we could not have given effect to 
the objection if pressed. 


The length of time also that elapsed between the 
sale of which complaint is made, and the commence- 
ment of these proceedings, though very properly urged 
as matter of grave consideration with reference to the 
judicial discretion to be exercised, and the mode of 
exercising it, has with equal propriety been admitted 
on the part of the Appellants not to form an objection 
to the jurisdiction, or a bar to relief in a case such as 
the present. 


* This petition Avas presented to the Commissioners in conse 
quence of their haying directed Lat Juggut Raj to attend befor 
them ; it pleaded (inter alia), “That old age, its infirmities, and th 
pain and grief arising from the loss of such a valuable patrimonj 
had so distracted the petitioner, that he was unable to attend on th 

stated, “that it was then a long time that th 
petitioner had deleg’ated to his son and sole heir the entire inanag’e 
ment and control of the family business, and retired into seclusion 
' fi- reasons above stated, he had discontinued attendinj 

public offices, and was, therefore,, entirely ignorant of the rules am 
practices of the Courts ; and that he ivas consequently constraim 

on the exertions of his son, and the. justice of ’■ 
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• Izi the lejoinder, indeed, ot Deep Narain Sing before 
the Mojussil Commission, he thus expresses himself J^ha- 
upon the -subject of time:-- That as the special isweke 
pleas urged by this Defendant in his reply, filed in the 
Couit of Appeal for the division of Bencires, to show smo* 
that Plaintiff’s action was not cognisable by that Court, laechut- 
owing to the expiration of the period of limitation, &e., Sikg 
aie considei ed inapplicable to the Special Commission 
with reference to the provisions of Reg. I. 1821, the 
Defendant will not therefore dwell upon them any 
longer in this, place. ” 

The first point in question is, or rather was, whether 
this case could correctly be considered as coming within 
eithei of the predicaments enumerated in the second 
clause of the third section of Reg. I. of 1821, under 
which the proceedings arise. 

It was, however, conceded on the Appellants’ part, 
in an early stage of the discussion, that whether the 
Rajah of Benares, or Deep Narain Sing, was the real 
purchaser, the case fell within one of those predica- 
ments, that, namely, ot the puz’chaser having been 
“an officer on the Collector’s establishment, or in any 
way employed in the collection of the public revenue 
within the district, or in the private service of the 
Collector, or the surety of such officer, or a relation, 
dependant, or connection of such officer or surety.” 

A conclusion inevitable from the %krar-naniah, or ag'ree- 
ment of the 14th of August im2, entered into ^ ^ 

Ghittroo Sing, the mokhtar, or agent of the Rajah, 
wherein it is stated, “that whereas, in conformity with 
the application of the said Mo/ia-raiuA, the Collector 
of sillah Allahabad has conferred on Teca Raw the 
office of tahsildar of pergunna Maheeya, a dependency 
of that sillah; and on- Pooriw Sing the office of 
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sildar of pergmim Chael, also a dependency of the said 
maha- zillah, lie would, within the period of one month 

KaJAH • t /'i ^ 

isHUREE present to the said Collector a lormal deed of surety 
narain I'oi' these tahsildars, under the seal and signature of 
the said Maka-rajah -,” — the letter from the Collector, 

^^TSRPVT September 1802, to the Board of Com- 

siNG. missioners, recommending a sale of pergunna Barak 

by public outcry, on the 30th instant, for arrears of 
revenue, due from Jug gut Raj, stated to amount to 
E. 44,000, without deducting or alluding to the clfliTn 
of Juggut Raj to have such demand reduced, and the 
oiders made theieon ^ and the security bond, dated 
the 5th of September 1802, given by the Maha-rajah 

tor the two tahsildars, pursuant to the ihrar-namah of 
his mokhtar. 

It maj' be true that the pleadings below do not 
suggest this pointedly, or do not suggest it at all. 
The terms, however, of the Eegulation and of the 
Eesolution or Order of the Oovernor-General in 
Gouned, dated 27th February 1821, the nature of the 
jurisdiction, and the simplicity of the fact, render the 
omission for the present purpose not material. Nor 
ar.. we to be understood as meaning to express or 
intimate an opinion that there is not any other (we 
think on the contrary that there is at least one other) 

0 Hie described predicaments within which the case is 
plainly brought. This, however, only establishes that 
the Commissioners had legal authority to set aside the 
sale not that the power ought, in the particular case, 

0 ave een exercised. The question then arises 
le ler as the Commissioners were not of necessity 
bound to exercise it, though legally vested in them^ 
e Eespondents’ pleadings before them stated, and 
the documents and facts in evidence, proved a case 
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upon which it was a right and sound exercise of 
discretion, to set aside the sale. ' maha- 

The pleadings are in our opinion sufficient for the ishukee 
purpose, even independently of 'the enlargement from 
form and technical rules, which is conceded to pro- 
ceedings under the Commissions, perhaps by the ^ t'eeput 
Eegulation of 1821, hut certainly by the Eesolutions 
or Order of the Government, for giving effect to that 
law, of the 27th of February, in the same year. 

The documents and facts properly in evidence, 
whether we reject the doubtful and suspicious part, 
or consider it in connection with what is authentic and 
worthy of reliance, apiJear to tis, upon an attentive 
consideration of them, assisted materially by the able 
discussion to which they have been subjected from the 
Bar, to warrant the conclusion to which both Com- 

f 

missions have come ; that the sale of the semindary or 
pergunna in question ought, notvdthstanding the great 
lapse of time, to be set aside. 

But in agreeing thus far as we do with each of the 
tribunals below, we desire not to be understood as 
adopting or acceding to all the conclusions of fact, or 
as following or assenting to the whole of the reasoning 
upon which either Commission appears to have pro- 
ceeded. And especially we think it right to say, 
that a perusal ' of the letter or despatch from Lord 
Wellesley of the 8th of March 1802, satisfies our 
minds, that the clause or passage on which reliance 
has been placed, as if it contained a positive pro- 
hibition of such a sale as that in question, at the time 
when it took place, does not bear that interpretation, 
that it was one of advice and recommendation, and not 
part of the orders or directions which the document 
contained. 
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Though differing, however, from the mandatory 
construction which has been put on this passage, and 
which the context does not allow, we are far from 
saying that it is a cireiimstance in the - ease not 
deserving attention. On the contrary, it tends to 
show' that the supreme Government recognized the 
general correctness and propriety of the view^s suggested 
by the Lieut enant-Govenior in his despatch of the 7th 
of J amiary preceding. 

The extract from Lord Cowley’s despatch, of the 
7th of Januanj, as printed in the papers before us, is 
thus: — “In realizing arrears of revenue in the Com- 


pany’s itrovinees, where other means fail, recourse is 
had to a sale of the land, and w'ithin the eleven last 
years this Regulation has occasioned the sale of a 
large proportion of the land, and the dispossession of 
a great number of the old zemindars. Some of 
these may have become inferior cultivators, and 
some may have sought other means of livelihood ; 
but, under a Government so long and so well esta- 
blished, few' have ventured, or, if they have ventured, 
few have been able to maintain themselves in a state 
of insurrection. But, from the temper, disposition, 
and chaiacter of the inhabitants of the ceded coun- 
tiies, particularly of the province of Rohilcund, I 
ha\ e no doubt that they w'^ould I’ather submit to the 
’iar^ed modes of oppression to which they have been 
accustomed under the Nabob’s, government, while 
their zewindary titles should be continued to them, 
than endure to be dispossessed of their lands in the 
most regular and legal mode under new Regulations. 
The former grievances they would think supportable, 
tinder the hope, however slender, of future redress, 
but the latter would drive them to despair— and from 
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the neighbouring countries, to which ^ they might 
easily resort, they would continually infest their 
alienated lands. Though not prepared to give any 
specific detail on this subject, I am satisfied that 
vdiere coercion is necessary to realize the dues of 
Government from defaulters, some mode less offen- 
siVe should be devised, and a sale of the land only 
resorted to in the last extremity.” 

The answer of the Governor-General to that des- 
patch is this: — “No sales of land, for the recovery of 
rent due to Government, should be authorized within 
the ceded provinces, until a more effectual settlement 
of the country shall have taken place.” 

The sale under consideration, which took place in 
the very year in which these important papers were 
written, and in the countries to which they relate, was 
one of that very kind which Lord GowZc^ was satisfied 
sliould be only resorted to in the last extremity, as 
being a measure less tolerable in the estimation of the 
inhabitants of these provinces, so recently added to 
the British empire, than the different oppressions 
which they had borne under their native rulers, and as 
calcnlated to drive them to despair, but which Lord 
Wellesley considered should not take place at all before 
a more effectual settlement of the country — a settle- 
ment that, according to our view of His Excellency’s 
meaning, had not taken place at the time when the 
sale was made. 

It may be said, that it was made with the sanction 
of the local Government, of which Isovdi Cowley was a 
prominent member, or the chief under the supreme 
Government. The sale, however, was not at Bareilly, 
but at Allahalad. The authority for it, if, upon the 
whole view of the circumstances, authority there was. 
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which proceeded from Bareilly, was consequent upon 
the representations of the case made to the provisional 
isHUREE Government by Mr. Ahmuty, the then Collector at 

J’EKSAD 4 77 1 

Allahabad — representations which, as they appear to 
us, placed the defaults and conduct of Lai Juggnt Raj 
"teeput ’in a light stronger and more unfavourable to him than 

Sing. 


VEUSAD 

narain 

SING 


facts, so far as w-e are enabled to judge of them, 
really warranted. The Government at Bareilly may 
have been led to think that the case was one of the 
last extremity. We do not see grounds for holding 
that it was of that character. 

Considering the circumstances under which Roy 
Madary Lai had obtained the inerea.yed junima from 
Lai Jug gut Raj, the large amount of that increase, the 
position in which himself and his property had been 
placed, when the subsequent documents obtained from 
him were obtained, the questionable and doubtful state 
of his accounts before, and at the time of the sale t 
appears from Mr. Ahmuty’s report, of 4th of Novem- 
bcr 1802, and from other sources, the high degree of 
probability, if not certainty, that had Lal Juggut Raj 
ieen allowed all that ought to have been allowed to 
11 m, the balance claimed from him would at least 
ave been greatly reduced; considering the harsh 
measures used towards him, the pressure under which 
be was placed, during the earliest period of a Govern- 

weTe’ If T Public affairs, which 

±01 getting also the kind of notices by which the sale 

.- preceded, apd the circpotetapi general t 

-v^callr m^tediately Mbwed, 

mtenhon of Eeg. I. 1821. avoid eavipv t i f 

if not T, y that the sale, 

n nor piotected by length nf . 

* engin ot time, ought not to 
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stand. And that, having regard, on grounds of pri- 
vate justice, to the state of embarrassment, difficulty, 
and distress to which La, I Jug gut Raj Avas reduced, as 
well as to the poAverful adversaries opposed to him, 
and on grounds of general policy to the motives and 
spirit of the Eeg. of 1821, it would be inequitable and 
publicly inexpedient to permit such a title to be pro- 
tected by the lapse of time that has taken place. The 
effect that it ought to have as to the terms and condi- 
tions which should accompany the Appellants’ depri- 
vation of the property, is open to very different consi- 
derations. 

Without entering into a more minute detail than is 
necessary, or may be expedient, Ave consider it right to 
add, that among the evidence Avhich has most strongly 
influeirced our minds Avith regard to the character of 
the sale, the conduct of those concerned in it, and the 
manner in which it should be treated, are the folloAving 
documents, to which it may be as well to refer in a 
chronological order, commencing at a time less, Ave 
belieAm, thazi two months after the cession by the Na- 
wab Visier : — ' 

1st. The -perwanna to Juggut Raj of the ith of 
Januarg 1802, from the Collector, requiring him to 
remit on that day the Government revenue which had 
been called for, and promising him, permission to re- 
turn on the day folloAving. The ikrar-namah of the 
5th of January, of Baboo Nek Sing, the sasaival, or 
tax-gatherer, who had been appointed in consequence 
of the absconding of Juggut Raj, undertaking to col- 
lect the revenues due from the pergimnas held by him,, 
of the next day’s date. The letter and advertisement 
for Juggut Raj’s apprehension, of the . same date, 
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couDled witli tliG Coli6ctoi’’s dGspatcli to l^cht Billy, slso 
of the 5th of January 1802, stating thus as to Jug gut 
Ra js property ■ — have deputed a sasawgl (^Bahoo 
Nek Sing) to make the collections from the zemindars, 
anci as Juggut Raj’s profits were considerable, these 
pergimnas will still yield sufficient assets to ensure the 
revenue of the current year to its full extent stating 
also this— “I have issued the necessary orders for the 
attachment oi Juggut Raj’s property, and have directed 
the several officers to be vigilant in apprehending his 
person, should he attempt to enter the Company’s 
jurisdiction. ” 

His despatch also to Captain Worsley, of the same 
date, in these words “ Sir, I am just informed by 
one of my sawars (horsemen), that Jag gut Raj was 
safely lodged in the fort of Loundeh, with a party of 
300 followers. On the supposition that this account 
is correct, I think it will be advisable, in the first in- 
stance, to summon Mggut Raj to deliver up the fort, 
offciung Mm the protection of G-overnment in the 
event of his settling his ivasilat for the current year. 
Should Juggut Raj make any resistance, you will be 
pleased to adopt the necessary measures for securing 
the fort, if you conceive from local investigation that 
such an event is practicable with the small force at 
present under your command, otherwise I could msh 
j oil to prevent his escape, if possible, till further 
assistance can be afforded. In the mean time you 
will repoit to me, should Juggut Raj decline to deliver 
up the place, the strength of the fort, the force that is 
likeiy to be opposed to you, as well as the additional 
troops \ou will require for obtaining possession and 
securing the person of Juggut Raj. If the immediate 
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aid of tlie detachment of police is required, you are 
authorized to withdraw that company for the present 
service.” 

We will next notice the Collector’s letter of the 9th 
of Januanj 1802, four days after, to Juggut Raj, in- 
forming him of the rejection of his petition to be re- 
leased ' from the amount of collections due from hh-n 
and requiring him to make over his ivasilat papers to 
Baboo Nek Sing, and to attend the Collector and settle 
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his affairs. The several perivanuas to Baboo Nek Sing, 
of various dates, in January and February 1802, 
directing him to collect the revenues, and to report 
respecting the adjustment thereof, and to Juggut Raj 
and his deivan, requiring him to discharge the arrears, 
and promising safety to his dewan, if he -will attend 


and pay^ up the arrears. The Collector ’s letter of the 
9th of February, to Mr. Mercer, the secretary of the 
Board of Commissioners, respecting the measures 
taken by him regarding Juggut Raj and the Pergunna 
in question ; and the kowl-namah, or agi’eement, of 
Baboo Nek Sing with Juggut Raj, of 21st of February 
1802. The bond and petition of Lal Juggut Raj, of 
the same 21st of February 1802, agreeing to pay the 
revenue of the pergunna in question. The perwannas 
to Baboo Nek Sing, of the 23rd of February, requiring 
him to render up and transfer to Baboo Ram Kishen the 
pergunna VQeordt&r, to Baboo Ram Kishen and to Juggut 
Raj, of the 24th of February directing them to 
take charge of the same. The several perwannas and 
petitions of various dates, between the 24th of Febru- 
ary send. the 16th of April, both inclusive, all respect- 
ing the realization of the collections from the aforesaid 
pergumias. The Collector’s narrative, or order, con- 
taining a statement on the subject of Lal Juggut Raj’s 
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affairs and transactions, from the 20tli of December 

1801, to the 16th of April 1802, The perwamia to 
Ram KisJien Sing of the 17th of April 1802, containing 
further directions to collect the revenues from pergun- 
nas Arael and BaraJi. The notice of the appoint- 

^"terput^' of an Amin to act as arbitrator, for making 
Sing, the settlement of villages still remaining unassessed ; 
the perwannas to collect the revenue ; and the adver- 
tisements for sale, of various dates in May and June 

1802. The petition of Lai Juggut Raj, complaining of 
inaccuracies in the account receipts of Baboo Nek 
Sing, with the Collector’s answers or orders upon it, 
dated the 17th of June, and 2nd of July 1802. The 
estimate, memorandum, or sketch of account of the 
revenues of the pergunnas Arael and BaraJi, as prepared 
by the Collector, and upon which the bond from Jug- 
gut Raj, for the payment of the estimated amount by 
instalments, of the 29th of June 1802, was founded, 
the bond itself,, and the surety, or bail-bond, of the 
2nd of July following, of Goman Sing and others, for 
securing the same, and for the appearance of Juggut 

being all substantially contemporaneous with’ the 

petition, and the answers or orders upon it, just ruen- 
tioned. 

Nest, the letter of introduction and recommendation 
lom the Rajah of . Benares, of Chittroo Sing the 
agent and superintendent of the Rajah’s household 
atfauj of the 25th of July 1802, and the documents 
0 th ot August and 5th of September, already men- 
txoxied, ^vitli respect to tlie snretysliip. 

^ Then the letter to the Board of Bareilly, from Mr. 
Ahnmty, dAed 1st September 1802, more than three 
weeks betore the period appointed by the bond dated 
the .9th ot June, tor the payment of the instalment of 
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B. 32,206. 15 a. 3 p., . but silent as to that transaction, 
though recommending the sale of the semindary of 
Barali, between which letter and the date of the an- 
swer to it (the answer being dated 11th Septemher) 
occurs the advertisement of 8th Septemler for the sale 
of the semindary on 30th Octoher. 

The answer of 11th Septemd)er, from the Board of 
Commissioners to Mr. Ahmuty, the time of the receipt 
of which does not appear, but which runs thus : — 
“Sir, I have the honour to acknowledge the receipt of 
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your letter of the 1st inst., and am directed, by the 
Honourable the Lieutenant-Governor, and Board of 
Commissioners, to inform you that, as it appears from 
your letter that Juggut Raj still continues to persist in 
declining to pay the balance due from him, they au- 
thorize you to issue a proclamation, setting forth that, 
unless Juggut Raj shall appear and agree to a fair and 
equitable adjustment of his accounts, his estate will be 
publicly sold, at a period to be fixed by you, which 
the Board are of opinion should be rather later than 
the 30th of September, in order to afford sufficient 
time to Juggut Raj to avail himself of the opportunity 
now afforded to him for a satisfactory and amicable 
adjustment of his account.” 


We would, then, notice the advertisement of 18th 
of September, fixing 10th of October as the day of sale, 
and the contemporaneous perwanna to Juggut Raj, 
“inviting him to attend upon the Collector with confi- 
dence, and arrange his affairs and informing him 
that in the event of non-attendance, his zemmdary, 
pergtmna Barah, will be sold by public auction on the 
day advertised ; the 25th of September, being the last 
instalment day named in Juggut- Raj’s bond, not haying 
yet arrived . 
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Then, the advertisement of the otli f)f Ociober, which 
is in these words: “On the 18th of Scpicmhar 1802, 
A.n., an advertisement was published, stating, tliat on 
the 10th of October prox., pergwuia Barak, the ze- 
mindary of Lal Juggut Raj, would l)c sold l)y public 
auction, for the recovery of a Government arrear. It 
is now ordered that the said advertisement be cancelled, 
and in lieu of it another advertisement be issued, in 
conformity with the orders of the cliief Board, under 


date the 11th of September ult., to Ibis effect— that 
whereas the said Juggut Raj withholds the i)ayment 
of a large amount of revenue justly due to Govern- 
ment, and contumaciouslv and fraudulent Iv evades its 
discharge, should the aforenamed, therefore, ])ersonally 
attend and pay up the arrear justly duo by liim into 
the public treasury by the 30th of October inst ., good ; 
else the pergunna of Barak, the zemindar g of the 
aforenamed person, will be sold liv pul)lic auction on 
the aforesaid date, in liquidation of th(> frovernment 
balance, and the auction purchaser of the said per- 
gimnad\dYL be entitled,” &e. 

This advertisement may or may not Ix* the same 
with that which is found in the pai)ers, and bcmrs date 
the 7th of October, and which is to tlui same effect ; 
it is, therefore, not very material to insist upon any 
difference between the two. 


Then comes the Collector’s letter to uie 
Commissionei s of the 6th of October, wherein ho .savs 
I have to acknowledge the receipt of your letter of 
the 11th ult. ; and have to request that you will 
pleased to report to the Honourable the Lieutenant 
Governor and Board of Commissioners that, in con- 
formity to their order, I issued oir the 1st instant a 
proclamation, setting forth, that unless Jiiggut Raj 
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shdll appear and agree to a fair and equitable adjust- 
ment of liis accounts, his estate will be publicly sold 
on the 30th of the present month,”- and so on. “I 
have further had conveyed to Jug gut Raj, who resides 
at present in Bundelaind, a copy of the proclamation, 
togethoi’ with a ppTiivannoj from myself, encouraging’ 
him to return to his estate.” 
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Lastly comes the record of the proceedings of the 
30th of October, the day when the business was com- 
pleted, the day of sale, closely followed by Mr. Ah- 
•muty’s despatches to the Board at Bareilly, of the 4tl}. 
of November and 30th of November 1802, between 
which, and probably after which, that Board commu- 
nicated with him, though to what effect is not dis- 
closed, and seems not to be known. These despatches 
exhibit not only uncertainty as to the amount of the 
debt due, or to be considered as claimable, but a want 
of accuracy on the part of the Collector. • 


We are not unaware of the propriety and expediency 
in general, of giving great v/eight to acquiescence or 
delay on one side, and to long possession on the other. 


or of the generally questionable policy of discrediting 
or lessening the public faith in transactions having the 


sanction of the Government or its officers.' These and 
similar considerations were, however, in the cogni- 
zance of the framers of the Regulation of 1821, and bv 

7 4 .* 


them it was decided to be, on the whole, just and ex- 
pedient, that in the peculiar position in which the 
inhabitants of this part of India were placed at the 
commencement of the British rule, there should not 
be applied to the investigation of the peculiar transac- 
tions, and the redress of the peculiar hardships which 
then took place, merety ordinary principles. 

. The Regulation of 1821 vas preceded by Mr. Stuart 
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licit the attention of the Board to a matter of con- 
siderable importance. During the first six or seven 
years which followed the acquisition of the provinces 
ceded to us by the Nawab Vizier, the mal-administra- 
■ tion of Allahabad, and some of the neighbouring dis- 
tricts, combined with the intrigues and influence of 
certain opulent and powerful natives, and the poverty 
and ignorance of the zemindars and talooMars, led to 
the abusive alienation, to a great extent, of landed 


estates within those districts, and to the conseouent 
ruin and extreme misery of the proprietors. For a 


full detail of those transactions I refer to the reports 
from the Board of Commissioners.” 


He then refers to certain documents which are men- 
tioned, and he proceeds to say: ‘‘From these documents 
of which, for convenience of reference, extracts are 
annexed to this paper, the Board will observe that a 
Special Commission was strongly recommended by the 
Board and Mr. Fortescue, for the purpose of inves- 
tigating the alleged abuses, and affording redress to 
the injured parties. The consideration of the measure 
was postponed for the time, and has not been since 
resumed, owing, probably, to the suspension of the 
introduction of a permanent settlement into the ceded 
pro'vinces. Now that the measure of settlements in 
the ceded, and conquered provinces, upon fixed and 
permanent principles, is again under consideration, I 
venture strongly to recommend to the Board the insti- 
tution of a Special Commission as formerly suggested, 
for the purpose of investigating the abusive alienations 
ui question. I beg accordingly to submit to the Board 
the accompanying paper, comprising an outHne of the 
pan upon which the Commission should be instituted. 
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T1i6 investigation of these cases, "witli any hopes of 
success, will require a thorough research into volumi- 
nous and. complicated revenue accounts. It vull require 
lo--,al inquiiies, and free and constant communications 
mth the parties themselves, and with the local officers. 
The delays and forms of the Courts of Justice oppose 
great obstacles to their conducting investigations upon 
those principles; and the parties injured are equally 
incapable of supporting the expense of protracted liti- 
gation, and of defending themselves in that course of 
proceeding against the arts and intrigues of their opu- 
lent and powerful adversaries. These reasons I have 
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no hesitation in urging as fully justifying a special 
deviation from the ordinary system of our judicial 
administration. The delay which has occurred is un- 
questionably to be regretted, but I cannot think it is a 
sufficient ground for excluding the injured parties from 


redress. It is a noble principle of the English law, 
that no time shall avail in favour of fraud; and I be- 
lieve that there were never transactions to which the 
maxim was more justly applicable. It would be an 
afflicting reflection, that men who have acquired es- 
tates by the basest means, should enjoy all the advan- 
tages of a permanent settlement, while their victims 
should have their misery heightened by being the 
hopeless witnesses of the increasing value of the pro- 


perty of which they have been so iniquitously de- 
spoiled.” 


The Preamble of the Regulation of 1821, so far as 
it is matei’ial now to quote it, is thus expressed: “It 
has appeared that, in the first seven or eight years 
after the acquisition of the ceded provinces by the 
British Grovernment, the native Officers of Grovern- 
ment, their relations, connections, and dependents, 
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taking advantage of the novelty of the British rule, of 

maha- the weakness and ignorance of the people, and (in 

RAJAH . 

isKUREE some cases) of the culpable supineness and misconduct 

Persad 

narain of the European functionaries, under whose authority 
o, they were employed, contrived, by fraudulent and ini- 
quitous practices, to acquire very extensive estates, in 

SING, several of the provinces in question, more, especially 

in the districts of Allahabad, Gaivnpoor, and Goruck- 

poor; thus wrongfully depriving of their just rights, a 

great number of the ancient land-owners, and I'educing 

them and their numerous dependants to ruin and 

misery. These abuses have been chiefly practised 

through the perversion, to the purposes of ehicanerv 

*■ 

and fraud, of the rules enacted for the collection of 
the Government revenue, more especially the provi- 
sions relating to the public sale of land for arrears. 
Under cover of these rules, but contrary to the true 
intent and meaning of the law, by winch (though a 
considerable discretion was left to the Revenue a'utho- 
lities) the measure of a public sale was principally 
designed for cases of embezzlement, contumacy, or 
fraud, many estates were sold, from which no balance 
(or a very trifling balance) was due, or on which tl 
arrear accrued without any embezzlement or wilfi 
default on the part of the Sudder malguzar; an 
others were disposed of without an observance of th 

pi escribed foims; and then other citeumstances ar 
alluded to. 

a subsequent part of the Preamble it is said- 
.le persons who have suffered by the aforesau 
a uses, are, for the most part, poor and ignorant mer 

the former Government, tu mr 
r^u ar system of law, little acquainted with the prin 
cples of fto British Code, or the regiibr iorl o 
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Bi'itis]! jvuTicial proceedings, incapable of availing tliem- 
, selves of the protection it rvas designed to afford, and 
possessing not the means of securing the aid of indivi- 
duals better informed, while those opposed to them 
are, for the most x)art, men of wealth and power.” 

It then goes on to make other important observa- 
tions with reference to that subject, and proceeds thus: 
— “The proceedings of the established Courts must 
necessarily partake of any defects belonging to the law, 
wliieh it is their duty to administer, and it would be 
obviously inconsistent with every sound principle, to 
grant a general discretion to those Courts, to deviate 
from the law on individual views of expediency or 
justice.” And then, after some further remarks, it is 
thus expressed: — “In consideration of the above cir- 
cumstances, it has appeared to the Governor-General 
in Council, to lie essentially necessary to the ends of 
justice, that a Special Commission, with large discre- 
tionary powers, and with full authority to regulate its 
proceedings, according to the exigencies of the eases 
brought before it, should be constituted for the purpose 
of investigating the eases above described, of restoring 
to their just rights the zemindars, and other pro- 
prietors, who have been wrongfully dispossessed,” and 

j 

long settled nnd.'ir our Government.” 

The subsequent Resolution or Order of the Govern- 
ment, of February 1821, had these passages :— Para- 
graph 13. “In cases, however, in which the Commis- 
sion may adjudge compensation, not exceeding R. 1,000, 
or ill which they may adjudge the repayment, by Govern- 
ment, of the purchase-money of any niahal, of which 
the sale may be annulled, or in which they may direct 
the price of the stamped paper, used for a plaint or 
petition’ of appeal, in lieu of the institution-fee, to be 
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returned to the party by whom the amount may have 
been disbursed, an order signed by the Commissioners, 
and speciMng the nature of the charge, shall be suffi- 
cient authority for the Collector of the district inome- 
diately to pay the amount. ’ ’ 

Paragraph 22. “With regard to the Rules of prac- 
tice, and forms of proceedings to be followed by the 
Commissioners, his Lordship and Council presumes 
that it -yill not be necessary materially to deviate from 
the course followed by the Civil Courts, with this im- 
portant exception, that it shall be specially their duty 
to institute an active inquiry into all the circumstances 
of the eases brought before them, and to take their 
o^vn course for the investigation of the truth, without 
confining themselves to the points stated by the par- 
ties, or by any technical forms of pleading or manage- 
ment.” 


Paragraphs 25 and 26 are of the same character. 

Paragraph 32, is thus. — “It is not, however, the 
personal character of the officers entrusted with the 
administration of civil justice, that has chiefly led to 
the institution of this official tribunal. In deter- 
mining on the measure, his Lordship in Council has 
been still more influenced by the persuasion, that the 
system mider wffiich those Officers have to act, and 

tlie^v were bound to administer, are 
seriously defective in their application to the ceded 
and conquered provinces. While the principles of 
Revenue management were very imperfectly settled, 
the Revenue authorities have been compelled to decide 
on the most important points relative to private rights 
amidst the uproar of a general settlement, and under 
the urgency of securing the Revenues of inordinately 
extwe districts. That they shmld have trcqnently 
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erred, can excite no surprise ; that their .errors were 
extensively injurious, it would be preposterous to 
doubt. In many instances those errors admitted of 
no legal remedy by the Courts, because they were 
committed in the exercise of a discretion which the 
Courts could not legally control; and that the ordi- 
nary tribunals should, among a people new to our 
rule, and accustomed to the arbitrary domination of 
native mnils, have failed to protect the agricultural 
community from the consequences of the acts of the 
officers of Government, even where those tribunals 
were competent to interpose, is assuredly no impeach- 
ment of the individual functionaries by whom they 
were filled, nor any conclusive proof that they are not 
generally well adapted to secure the impartial distri- 
bution of justice between individuals, and in territories 
long settled under our Government.” 

Some time afterwards, the Eegulation I. of 1823 
provided that, “First. Such part of cl. I, see. 3, Eeg. 
I. 1821, as restricts, or can be construed to restrict, 
the cognizance of the Commissioners acting under the 
provisions of that Eegulation in the matter of suits to 
recover possession of lands lost through public sales, 
to cases wherein such sales have been effected by the 
undue influence of a public ofiieer, is hereby rescinded. 
Second, In the several eases specified in cl. 2, 4, 5, 
and 6, sec. 3, Eeg. I. 1821, as w'ell as in all cases 
wherein it may appear that any Plaintiff has been de- 
prived of his rights by an illegal sale made within the 
period specified in the first clause of the said section, 
it shall and may be lawful for the Commissioners 
acting xxnder the provisions of that Eegxxlation, to take 
cognizance of any suit preferred to them, and to pass 
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judg'HiGiit on the same, although there may be no proof 
that undue influence was exercised by an\ public 
officer, to the injury of the Plaintiff. Third. Provided 
also, that in the cases specified in cl. o, of the afore- 
said section, if there shall be proof, or strong pre- 
sumption, that the purchase or acquisition of the pro- 
perty sued for, was effected by violence, extortion, 
oppression, or fraud, it shall not be necessary for the 
Plaintiff to plead, or establish that undue influence 


XTTO Ct 


exercised.” 


It is in 


the spirit mainly of these portions of the 


important documents to which reference has just been 
made, that we have deemed it right to construe the 
letter of the Regulation I. of 1821. Upon that 
construction we consider that the Blofussil Com- 
mission rightly held it to be within their competency 
to set aside the sale, upon the terms of a payment to 
be made by the party succeeding in the contest to the 
party dispossessed by the decision, and rightly also 
held that the present was a case which the terms of 
cl. 2, of sec. 4, Regulation I. of 1821, might not im- 
properly be held to include. 


That clause is thus: “In cases in which the Com- 
mission may deprive any person of rights legally vested 
in him, under the existing code, or may make aAvard 


upon doubtful claims, or in which the title of any per- 


son, though invalid, may have been acquired by him, 
bona fide, under an express or implied assurance of 


its validity on the part of the Board, the Collector, or 
Judge of the District, it shall be competent to the 
Commission to adjudge compensation in money from 


the Treasury of Government: provided, however, that 
in cases in which the compensation assigned to any 
individual shah exceed the sum of E. 1,000, the sane- 
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tioii ot Grov 61 nniGiit sliall L© iiGCGSsary to ftutliorizG tiiG 1842 . 

-1 • 1 f * • * N- — ^ 


disbursement.’ maha- 

A prior clause, the eighth of sec. 3, had provided ishuIee 
thus : “ The operation of the foregoing clauses shall nSn 
not bo coiiiiiiocl to cnsGs in wliicli IriicIsj oi* m^’lits con™ sh^g 
ncctccl wit.li Idiid sold., trnnsfGrrGcly nlicnntGdj oi* nsnrpGd, chut 
as above, may be held by the person originally bene- sing. 
fitting by the sale, transfer, alienation, or usurpation, 
but shall equally extend to those in which the said 
lands 01 lights may be held under a title derived 
from such person: Provided, of course, that in cases 
in which it may appear that the person so holding 
under a derivative title was in no degree concerned in, 

01 cognizant of, the original wrong, the claims of such 
person to compensation for any loss he may sustain 
under the operation of the present Regulation shall 
be held entitled to a very liberal consideration.” 

We do not on the whole think it an undue extension 
of cl. 2, sec. 4, to say that this case may be held to 
come within one of the predicaments which it de- 
scribes : nor can we agree wfith the SuddGv Commis- 
sion in their conclusion that justice or policy did not 
in this case require the power of directing a payl 
merit by the successful party to the party deprived 
of possession, or the power conferred by cl. 2, 
see. 4, to be exercised ; it being our opinion, hav- 
ing regard to the benefit which to a certain extent 
Lai Juggut Raj derived from the purcliase-money, 
to the course of conduct not certainly': altogether 
justifiable, which previously to the sale he had pur- 
sued, to the great length of time that was suffered 
to elapse before the sale was judicially questioned, to 

the part which those entrusted vfith the functions of 

* 

the local Government took in the sale, and to the 
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nature and extent of tJae allegations and evidence by 
wliicli it has been eiideavoui’ed to impeach, the conduct 
of the late Bajah of Benares in respect of it, that both 
justice and policy required each of these powers to be 
called into action. 

We think, also, upon a review of all the circum- 
stances of the case, especially those to which reference 
has just been made, that it was, on the whole, ]proper 
to leave the Appellant and the late Rajah of Benares 
free from any account or charge in respect of the in- 
come and profits of the purchased property, from its 
acquisition in 1802, to the date of the Mofussil decree. 
Proved, as we think it is, by the conduct of the parties 
and otherwise, that the clear profits and net income 


derived from this source by the Rajah and Deep Na- 
rain Sing, or one of them, must have much exceeded 


the amount of the interest for the same time, calcu- 
lated at the rate of 12 per cent, per annum, upon the 
E. 93,000 (the purchase-monby), we consider it right, 
under all the circumstances (and among them, attend- 
ing to the fact of the pension which the Grovern- 
ment for some years paid to the Eespondent or his 
family), that any claim on the part of the Appellants 
or the late Rajah of Benares, in respect of interest on 
that sum, should be treated as satisfied, but not as 
more than satisfied, by the income and profits ; and we 

shall not advise Her Majesty to direct any account in 
this respect. • 

With regard , to the true state of the accounts be- 
tween Lai Jiiggut Raj and the Government, if taken 
on just and equitable principles up to the time of the 
sale, as well as with regard to the mode in which the 
sum of E. 93,000 was applied, it is probably at this 
time veiy difficult, if not impossible, to arrive at any 
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exact conclusion. The Mofussil Commission, which 
appears to haye examined and considered the details 
nf the facts of the case with most commendable care ishuree 

ux FERSAD 

and attention, held, that of the E. 93,000, the sum ot narain 
E. 26,458. 6 a. 6 p. ought to be considered as the total 
amount of benefit received by Loil Jug gut Ruj ; noi do xerpi^t 
we see that the Sudder Commission viewed this parti- 

cular point differently. 


In such a state of things, satisfied as we are that 
this conclusion in point of amount, whether precisely 
and exactly, or not precisely and exactly, accurate, is 
not far remote from the truth ; and unable with con- 
fidence to pronounce that it is to any extent inaccurate, 
w-e do not feel ourselves warranted in dissenting from 
this part of the decision of the Mofussil Commission. 

Our view, however, of the facts and of the spirit 
and intention of the second clause of sec. 4, leads us, 
as has been stated, to the conclusion, that not only 
the residue of the E. 93,000, but a further sum by way 
of compensation, ought in this case to be paid by the 
East India Company to Deep Narain 8ing.^ We had 
hoped that its amount, and this portion of the cause 
generally, might have been arranged by the East India 
Company and the parties for themselves. As it ap- 
pears, however, that this cannot be done, we have 
been obliged ourselves to undertake the duty of fixing 
the amount of compensation. 

Under the various and conflicting considerations to 
which the case is hable, and with such knowledge as 
we possess on the subject, we have felt much difflcultj 
in performing this task. But judging as well as we 
can after due aUowance made in respect of the pension 
already alluded to, we deem E. 27,000 a proper sum. 
We conceive, therefore, that E. 120,000, with interes 
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at the rate of 5 per cent, per annum (wliich we think 
the proper rate), from the date of the Mofussil decree 
(from Avhieh date we consider the Eespondent as en- 
titled to the enjoyment of the property in dispute, as 
between him and the Appellants), should, in respect 
of the sale being set aside, be paid by the East India 
Company to Deep Narain Sing, and that the East 


India Company should, in their accounts with Lal 
GJmtterput Sing and Lal Juggut Baj, charge them, or 
one of them, with the principal and interest of the 


above-mentioned amount of E. 26,458. 6a. 6p . ; a mode 
of arranging the matter which we consider due alike 
to them and to Deep Narain Sing, having regard to 

the proceedings that have taken place in India since 
the Mofussil decree.* 


« 

We may add, that so far as the East India Company 
is concerned in this matter, it is far from irrelevant to 
notice the view taken of it officially by such pubHc 
functionaries employed in the administration of their 
affairs, as Mr. Oolebrooke and Mr. Deane, who, in the 
year 1808, a period not far removed from the time of 
the sale, but when, of course, the special law intro- 
duced by the Eegulation of 1821 did not exist, re- 
ported on the subject to the Government in Council 
thus . ^ We have the honour to submit for your 
Lordship’s consideration a Petition, which has been 
presented to us^ by the former Proprietor of pergmvna 
arah, in the district of Allahabad, complaining of the 
sale made of his zemindar y in the year 1802, together 
with translation of two documents produced by 
and copies of the correspondence which led to the 

“These proceedings showed that the i i i 

of a. f,.„ ao,tty after tto S‘of“ 
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sale. A oiir Lordsliip will observe from liie corresijond- 
eiicOj that hajah Jug gut Raj liad engaged, during the 
I imer s Grovernment, for the pergimna of Arael^ in 
addition to his own zemindary of Barah/^ and so on. 

Mr. Golebrooke and Mr. Deane then gave a short sum- 
mary of the facts, ending thus : — ^^That on the 2nd ^alchxjt- 
of July, Mr. AJinmty admitted the validity of Juggiit 
Rag A claim to certain items of credit, as deductions 
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from tlie balance adjusted on the 17th June, which 
items Jug gut Raj states in his account to have exceeded 
the balance charged to him, and which, if adjusted in 
time, might, previous to the Collector’s letter of the 
1st September, have considerably reduced, perhaps 
entirely extinguished, the arrear. Mr. Ahmuty's letter 


of the 4th November, and the account produced by 


J'uggut Raj, both agree in making the gross balance, 
adjusted on the 17th June, R. 72,207, and the net 
balance on the sudder jumma, R. 44,332 ; the differ- 
ence, R. 27,875, Mr. Ahnmty calls a deficiency on the 
assets of the pergimna, while the documents produced 


by Jug gut Raj show it to have been those disputed 
items for which Mr. Ahmuty promised Juggut Raj a 
remission in the event of Government authorizing it, 
or his assistance for the recovery thereof, from the 


parties actually owing the money, if the remission 
should not be authorized. It does not appear, how- 
ever, that any report on the subject was ever made to 
the Lieutenant-Governor, or any measures adopted for 
the realization of the amount from those on whom 
(and not on Juggut Raj) the loss should have fallen, 
or any steps taken for the adjustment ot those items 
on which Mr. Ahmuty had promised to give credit. 
The sale ot J^^g gut Baj A seems, on the contrary, 

to have been resorted to by Mr. Ahmuty, as the readiest 
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mode of settling an intricate account, and of discharg- 
ing every pledge on his part. Then follow two para- 
graphs, which it is niinecessary now to read, and 
the concluding paragraph is this : — It is too late 
to regret that the first measure of the British Grovern- 
ment, on the introduction of its authority into the 
pi'ovince of AlloihabGclf should have been the sale of 
one of the largest zemindar ies in it, and the extirpa- 
tion of an old and respectable family; and at this 
distance of time, the interposition of Government may 
probably be no longer of any avail. After a lapse of 
six years, it mnst be scarcely possible to revise the 
collections of the successive sasawals deputed by the 
Collector, or to revert to the different persons on whom 
the Collector had engaged to enforce Jug gut Raj’s 
claims,- and from the retirement of the public officer, 
through whose concealment of some, and misrepre- 
sentation of other, material facts, the sale was ordered, 
all redress seems to be precluded. At the same time, 
therefore, that we submit the ease to Government as 
one of peculiar hardship, we confess ourselves at a 
loss to frame any specific proposition in regard to it; 
should, however, every other redress be impracticable, 
your Lordship may possibly consider Juggut Raj, under 
all the circumstances, entitled to some provision from 
Government.” 

Nor does it end there, since the subsequent papers 
on the subject, including the grant of the pension of 
E. 5,000 per annum to Lai Juggut Raj in the fol-' 
lowing year, 1809, to which reference has already been 
made, show that the Supreme Government of India 
entertained substantially the same view of the case as 

that taken in the despatch of Mr. Colehrooke and Mr. 
Deane, 
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We shall humbly recommend to Her Majesty to 
affirm the Sadder decree, except as to compensation 
and restitution money, and costs, and to order that the 
East India Company shall pay to the Appellant, Deep 
Narain Sing, the sum of R. 120,000, with interest at 
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5 per cent, per annum, from the date of the decree 
of the Mofussil Commission — this sum to be considered sing. 


as in full for compensation and restitution money, in 


respect of setting aside the sale: and to declare, that 
by its payment, all claim for interest, on one hand, 
and for rents and profits on the other, between the 
Appellant and the late RajaJi of Benares and the Re- 
spondent, is to be considered as extinguished; and that 
the debt, if any, between the Government and Lai 
J-uggiit Raj at the time of the sale, and all claim against 
the Government, in respect of haffing made the sale, are 
to be deemed in like manner to be extinguished. But 
that the sum of R. 26,458. 6a. 6p., part -of the sum of 
R. 120,000, is, with the interest from the date of the 
decree of the Mofussil Commission, at the rate of 5 
per cent, per annum on the R. 26,458. 6a. 6p., to be 
made good to the East India Company, by charging, 
and they are accordingly to be at liberty to charge, the 
Respondent in account therevuth, and they are to be at 
liberty to deduct the same from what may be coming 
from them in respect of the semindary, its profits, or 
revenues. Each party is to bear his own costs of every 
stage of the proceedings, from their first commence- 
ment before the Mofussil Commission to the present 

w 

time^ with liberty to apply to the Coinmissioii, 
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Jbwa-Jee and Seventeen Others, with 1 
Mahadew Eoav, GunoA-JEE Bow, 'j. Appellants, 
and Govind Bow, - - - - I 

■ AND 

Teimbuk-Jee and Jago-Jee, - - Hespondents.'"' 

Ooi Appeal from the Sudder Dewanny Adatvlnt 

of Bombay. 

Bombay Umitation Begulation {T of 1S27), R. 7, Cl. 2—Con>itruction~ 
Sereduary Office— Suit in re.-ipect of— Limitation— MTclmion of 
Pf ^od— Sufficient cmne—Sanud evidence of claim prrfem>fl—rahii 
0 ] If afiriKlffmrnt Imving binding force— Admunion— What (inmmtn 

A cAaim preferred before tlio Pokhwa in 1813, previona to tlu> Britiat, 

of Limitnfin,, i«o 7 ‘‘^fopwoH OX see. ,, cl. 2, of. tlic Bombay Roff. 
pi-evious to the instittiorS tl“"^ 

adv«.r eS SnsfLf -,ul 

the Judicial Committee permitted two "onni^ l‘^+ against the .Reapomlente, 

„ Appellants. pemutted two C^ounsel to be heard for each set of 

9 & 12 Dec. qi ^ . 

™ i“ dispute in this Appeal was 

certain property and valuable rights anti privileges bo- 

onfflng or meident to the hereditary office, uinier the 

Mrai a. (Jovernment, of deshnook of the division of 

the t 'l “ ‘he Moortod talock, 

1 lOfi *>“ 'ehole to 

1406 rupees, 1 quarter, and 94 reas. 

and rleints oftl “ “'™« Particulars :-The profits 

the office of f , .y, 

to E isVuu t “ “ °®“’ amounting 

fv. 4 "“"""''yi eertaiu fees of office levied 

local extent of / • , within the 

^^^0 D^xi’isdietion of the oflfiop ‘Trvir\ +• 

to 500 rupees a-vear- the ne.t , 7 ’ 

waste land help' ' ' ^ profits of certain 

ce land iield in enam, or free odff ow,r, j- 

R. 272. 1. 50. a-veor. /u ' • to 

n ‘ ‘ yoai j the pitra, or ceremnnyr 

formed for deeeo«eri ceremony per- 

r«fa ft deceased ancestors, to be collected at the 

"'lage, amounting an-' 

Mr. Baron Barb, '1& ° Jnaiee'^*E'1“* P™”*"*,— Wd CampboB 
■ Lusliing-toii.' '• ®rskine, aiid the Right Hon Dr 

A. Johnston, Knt. " Hyde East, Bart., and Sir 
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Vs 

TRIMBUK' 


iiudlly to El. oO; certain conting'eiit charges collected 1S42. 
from each village aniuially, being altogether E. 15, jewa-jek 
and the toll on transportation of goods levied at the 
lesser talghat, amounting to E. 150. Of these par- 
ticulars (the total yearly income of which was the 
above-mentioned sum of E. 1,106. 1. 94), the Plaintiff 
was himself in possession of twenty heegas of the waste 
land held in ena-m. The toll levied at the lesser tal- 
ghat was received by the Appellants, Mahadeiv Uoio, and 
Gunja-jce Row, and Govind Rota, sons of Toolja-rsjee 
Rmv, thi-ee of the Defendants in the original suit, and 
the re.st of the property comprehended in the claim of 
the I:^lain1itt was in the possession of the remaining 
Defendants, who wore eighteen in number. 

In addition to the above-mentioned particulars, there 
were also attached to the office of deshmooh of the di- 
vision of Klmlool two isafut, or service-tenure villages ; 
one of tliese villages, namely, the village of Belgam, was 
in the possession, or under the management, of the 
Plaintiff; the other of them, the village of Sael, was- 
in the possession of the eighteen Defendants. The fees 
which were levied from each of these villages properly 
belonged to the party under whose management the 
village was, and on that account the income derived 
from them was not included in the claim ■ of the 
Plaintiff. . 

The question at issue regarded not merely the right 
of the parties to the emoluments appertaining to the 
office, but the proportions in which they were severally 
intitled to possess them ; and a further question was 
also raised, viz.,— Vh other the suit was barred by' the . 
Bomhay Eegulation V. 1827, for limiting the time for 
prosecuting civil actions. By cl. 1, sec. 1, of that Ee- 
gulation, it is provided that “"Whenever lands, houses, 
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hereditary offices, or other immoveable property, have 
and'otitois withoiit interruption for a longer period than 

trimhuk years, whether by any person as proprietor, or 

JEE. by him and his heirs, or others deriving right from him, 
such possession shall be received as proof of a suffi- 
cient right of property in the same;” and by cl. 2, 
sec. 7, it is provided, “Also, if the claimant have within 
the time of limitation preferred his claim to any autho- 
rity (arbitration included competent to try it, and satis- 
factory reason be shown why a decision was not passed, 
(such reason nowise affiecting the justice of the demand,) 
then the period of limitation shall be reckoned from the 

date of the last proceeding known to the Defendant in 
such case.” 


On the 5th of September 1829, Chand-jec, who died 
pending the suit, filed his plaint in the Court of the 
Assistant Collector of the Northern Cancan, against 
the three Appellants, Mahadew Row, Gtmja-jee Row, 
and Gomnd Row, and against Jewa-Jee, son of Luximon 
Soon, a Row, and seventeen others, being in all twmnty- 
one Defmidants, who were respectively in possession of 
the parfaculars before-mentioned, and refused to allow 
e ^ laintiff to participate therein. The nature and 
ow.gin of the Plaintiff’s title, as detailed in 
i^laint, were as follows r—Cnwo-yefi, son of Bar, 
oommoBly called by name Socria Bo„, „„d 

of the division of Khidool. was the com- 
ances or o the Plaintiff and the Defendants. 
Cano-^ee had two sons, and the Plaintiff was the sole 
male descendant of the elder, who was named 

from was named Bhica-jee, 

horn all i,he Defendants were alleged to be re- 
spectively descended. The Plaintiff claimed to be 

entitled to one half =!hflro 

iiait sfiare of the estate attached to 
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the aforesaid hereditary oface of deshmook, held by ‘842. 
the common ancestor of himself and the Defendants, Je^ei 
and descended upon them from him. The manage- 
ment of this estate was formerly conducted by the 
ancestors of the parties, but at a subsequent time, in 
consequence, as w’as alleged, of there being no person 
in the Plaintiff’s branch of the family competent to con- 
duct the affairs of the estate, the management of it was 
undertaken by the ancestors of the Defendants ; who at 
all times, upon the occasion of marriage and other cere- 
monies at the house of the Plaintiff and his ancestors, 
was said to have defrayed the expenses. A dispute 
afterwards arose between the Plaintiff and Mal-jee, son 
of Ana-jee Sooria Roiv, the ancestor of the Defendants, 
whereupon the Plaintiff made complaint to the Sooha- 
dar. or G-overnor of the talook Junere, under the Peish- 
wa’s government, who gave the parties a letter of in- 
struction to Ana-jee Row, to cause an amicable settle- 
ment to take place. The Plaintiff stated that since that 
time about forty-two years had elapsed, and in order to 
bring himself within the period of thirty years, which 
is the period of limitation applicable, to the subject of 

I* 

the stTit, he made the following statement: — “Subse- 
quently to the above proceeding, during the adminis- 
tration of Pursarawi' Khimdi Row, Soobadar of the said 
talook, I went to his agent at the place called Junere, 
to complain about the said hereditary estate. For 
many days the nephew of Ana-jee Sooria Row (by name 
Trimbuk-jee, son of Es-jee Sooria Row, a blood relation 
of the Defendants) and I were arbitrating the cause 
before the authority, and the said Trimbuk-jee, by 
making the arrangements of fhe durbar (meaning by 
bribing the authority) did not allow the said arbitration 
to go on fairly; I then took leave of Hue Soobadar, and 


III— 22 
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1S42. returned back. I had the management of the isafut 
JEW. 4 -JEE (service-tenure) village Belgam in the said division, and 
and OTHERS (15) fifteen heegas of land in lieu of the enam 

(gift) land of the said village, and the Defendants were 
in the habit of paying the dues of the isafut village to 
Government, though the same being however in my 
possession, because the Defendants had the said enam 
land; and consequently, in lieu of the moiety of 
my share therein, they paid the dues to Government, 
on the said isafut village on my behalf. Thus, in con- 
sequence of my right to the said estate, I hold posses- 
sion of the said isafut village and the said land; but 
leaving the same, I with my family went and resided in 
another country, under a foreign government ; conse- 
quently the said isafut village fell waste in a short time ; 
and as it was customary under the Peishiva’s govern- 
ment to farm the revenue of the same annually, so, 
after collecting the revenue of the other villages, the 
^)f tins was paid by them (Defendants), be- 
cause it belonged to our hereditary estate, and thus the 
revenue of the village was completed, and the payments 
were made to the farmer. Afterwards in the year Saha 
1/35, (1813-14, A.n,) I made a determination to have 
a personal conference with the authorities through 
the means of one CJiimna-jee Sewdew, who was a Kaf- 
hooi’i (transactor of business) of the Sooha^ and was 
then present at the w/ajials of Khidool on business 5 
and aecoidingly I met the said KaThoon, who took 
in writing the circumstances of my affairs, and f or- 
Awarded the same to the Sooba^ and afterwards I 
went and had a personal conference with the said 
S.ouha. At ih^t time Trim.huh-jee Sooria Row/ the 
Betendant, was car^^^^ on the business of the Court, 
and of the whole of the ihherited property, and there- 
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fore tlie Soobadar of Junere caused tlie parties to be 


summoned and brought before him, and after examin- 
ing the genealogical table of my family, and on seeing 
the letter addressed to me by Trim.biili-jee Sooria Row, 
as well as after taking into consideration the whole 


JEWA-JEE 

and others 

v. 

TRIMBUK 


of the circumstances of mine and the Defendant’s 


affairs; and on finding that I was the legal proprietor 
of the moietv of the hereditary estate, the said Sooba- 


dar made a decision to the following effect, viz., that 
the moiety of the said estate should be given to CJiand- 
jee Sooria Bmv, and after passing such a decision gave 
me the stmud (patent) bearing date the Arabic year 
1214, corresponding with the year a.d. 1813-14; 




the said Defendant Trimbtik-jee 


Sooria 


Row passed a writing under his own hand to the 


following effect : ‘ that of the management of the 
estate, which had been conducted by him up to 


the present time, now in consequence of the decision 
of the authority, a moiety of the same was given over 
to me, and that the management of the moiety of the 
said estate should thenceforth be conducted by me un- 


interruptedly. ’ On the execution of such a patent 
from the authority, and such a letter, I returned to the 
Cancan, and went to bring my family, who were then 
residing afar off; and on bringing my family I settled 
in the village Belga.ni, and prepared to take the 
management of the hereditary estate. The year after 
the partition, there was then one Pursarani Kliundi 
Row, Colleotor, .Mamlut4ar (officer in charge of the 
revenue of the district) of the said talook Jmiere, to 
whom the nephew of Trinibuk-jee Sooria Row, by name 
Jai Ram. Row, the Defendant, gave some secret infor- 
mation, which caused me to be apprehended and 
carried to the fort of Coonjur Gurh, where I was kept 
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' 842 - a prisoner for sis months. Afterwards a balance was 
jewa-jee found due to Government by the said Trimbuk-jee 

o 

AND OTHER j.gagoii .^Pas dismissed from the 

'^'^jEE^'^' manager of the hereditary estate, which 

was given to Lessaye Row, and at that time I was 
released from my imprisonment by the authority, and 
resumed by demands on the said Dessaye Row for the 
half share of the said hereditary estate ; in conse- 
quence of wdiich, out of the land held in enam, twenty 
heegas and three quarters pain/* of land was given 
to me, together with the isafut village, and I be- 
gan to take the management of the same, not- 
withstanding that I was continually demanding my 
share of the whole estate, according to the sunud 
of the authority, and to the tenor of the said letter 
from the said Trinthuk-jee Sooria Row. At this stage 
of the proceeding, the authority of the British Govern- 
ment being established, the said Trinibuk-jee Sooria 
Row departed this life ; and the said Jeiva-jee Row 
and Dessaye Roiv, the Defendants, have up to this day 
conducted the business of the hereditary estate.” 

On the 15th day of October 182.9, the eighteen 
Defendants, namely, those who were in possession of 
die whole of the property in question, except the toll 
levied at the lesser talghat, put in their separate answer 
to the above Plaint, which contained in substance a 
general denial of the Plaintitf ’s title. They admitted 
however, the letter of Trimbuk-jee Sooria Row and the 
sunud of the Soobadar, in the year 1813-14, ivhich 
the Plaiihitf relied upon in his Plaint as manifesting 
and establishing his title; but, in order to avoid the 
effect of these documents, the Defendants alleged, that 

ni ihe time ot the government the Plaintiff 


* 


A measure of land, twenty pands being equal to one beega. 
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was an outlaw, and Lad been engaged in tbe cominis- 

sion of various acts of violence and depredation, and ^ Jewa^jee 

that the government being desirous of securing the ^ k. 

, Xrimbuk* 

person of the Plaintiff, (who it was admitted then jee. 
claimed a half -share of the estate in question) procured 
Trimbuh-jee to write the above-mentioned letter, and 
also gave to the Plaintiff the sumid stated in the Plaint, 
by way of inducement to him to come in and place 
himself within reach of the powers of the Government. 

An objection was also taken by them to the Plaint, on 
the ground of multifariousness. 

The remaining’ three Defendants, aJiddcw Row, 
GwngOi-jeo Row, and Govitid Row, by their answer, 
denied the accuracy of the Plaintiff’s statements re- 
lative to his pedigree, and alleged that TooTca-jee, the 
elder of the two sons of Gano-jee Sooria Row, the 
founder of the family, had no issue; and that Bhica- 
jee, the other son, had the following issue: the elder 
Ghand-jee, the second, Mal-jee, and 'the youngest, 
Haba-jee; that of the descendants of these three per- 
sons there were three families, shareholders of the 
estate, as follows: 1st. The eighteen Defendants, as 
the heirs of the elder son, Ghand-jee, were entitled 
to one share. 2nd. The Plaintiff, as the heir of the 
second, Mal-jee, was entitled to another share; and 
3rd. That they, the three Defendants, as the heirs of 
the youngest, Haba-jee, were entitled to the remain- 
ing share of the estate. They insisted consequently 
that the whole of the estate should be parcelled out 
according to this throefold division. 

Between the Plaintiff and these three Defendants, 

there was, therefore, no subject of contest, except as 

to the amount of the share to which the Plaintiff was 
entitled, of the estate attached to the deshmoohsMp. 
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The Plaintiff filed his reply to the answers of the 
jEWA-jEE Defendants, who afterwards reioined. 

AND OTHERS . 

trimbuk- Plaintiff produced and proved in evidence a 

sunud from the_ Soohadar ot Junere, dated 1814-15, 
addressed to Trimhuk-jee Sooria Row, whereby it was 
stated, that, in the Arabic year 1215, the Plaintiff 
repaired to Poona, and represented that, in consequence 
of a dispute between him and Trimhuk-jee respecting 
the halt-share of the estate of the deshinooksliip, he 
deserted the country for three years; and that, subse- 
quently, Ti inihiik-jee gave ,a letter with a g'uai’antee 
of zemindars of eleven villages, that the manage- 
ment of the half-share of the said estate should be 
conducted by him, and that consequently he I’eturned 
to town; since which one year had passed, but the 
half -share had not been made over, nor the manage- 
ment allowed to be conducted by him; it was therefore 
directed that, according to the said letter, the Plaintiff 
should bo auowed to continuo the .nanago^nt ST 
same. The letter of Trimhuk-jee (one of the eighteen 
Defendants, and the party actually conducting the 
management of the estate), which was referred to in the 
efoie-mentioued simud, was also produced and proved 
by the Plaintiff. It was dated 1813-14, and was ad- 
tessod to the Pkiatiff. The letter stated that there 

hrnT a»e parties respectiug their 

wlet P^PMtorship of the hereditary estate; 

wheieupoa the papers of the Plaiptitf came before the 

1 fr’ management of 

■ I,* Ts°. eonductcd by the 

aaft„“L of the 

that bv V' ^ ™ P'sihtiif; and 

iitue ot that wntmg- he should fi;e6ly manage 
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the same. The Plaiutiff also produced and proved 
another smiud fi-om the Soohadar, addressed to the 
Plaintifl* himself, in which the Soobadar acknowledged 
a letter previously sent by the Plaintiff, with a memo- 
randum of his pedigree, and a copy of a letter formerly 
written to him by Trimbuh-jee, respecting the partition 
of the hereditary estate; and it was stated, that all the 


1842. 


JEWA-JEE 
AND OTHERS 

V. 

TRiMBUK- 

JEE. 


circumstances had been taken into consideration, and 
tliat a separate letter had been sent to the Plaintiff’s 


address, causing Trimbuk-jee to give the Plaintiff a 
half-share of the said estate, and according to which he 
should manage the same. 


The Plaintiff also examined witnesses, from whose 
testimony it appeared that the Plaintiff and the Defend- 
ants were of one family; that no partition of the 
hereditary estate had taken place; and that from the 
time of the Peishwa’s government, the Plaintiff had 
been continually prosecuting his claims, and that the 
twenty beegas of land which was given by the Defend- 
ants to the Plaintiff was part of the enam land, and 
that the Plaintiff conducted the management of the 


village Belgam which was held in isafut; that for the 
last twenty-five or thirty years the Plaintiff had been 


disputing with the Defendants, but they had not given 
him the share in question. 

The Defendants put in several mutilated and im- 
perfect documents, which purported to be sunuds for 
quieting the possession of the pergunnas and villages 
in question. They also produced some letters, and 
. examined two witnesses. 

On the 14th of June 1830, Mr. J. H. Farquhar- 
aon, the first assistant Collector of the Zilla of the 
Northern Concmi, made his decree, observing That 
the eighteen Defendants having retained possession of 

L IS 
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i 8<2. the whole of the said estate for upwards of thirty years, 
jEWA-jEE and the three Defendants having had the enjoyment 
ANDo^^ E village of Ecklere, and of the toll of the lesser 

^EE.^*^' talghat, and the Plaintiff having the enjoyment of 
the village of Belgam and twenty beegas of the enani 
land (regarding the said twenty beegas of land, how- 
ever, the Court could not give any order), — in this 
manner the Plaintiff and the said Defendants had 
the enjoyment, and, according to that, they must con- 
tinue to hold the land and dismissed the suit, with 
costs. 

Prom this decree Chand-jee, the original Plaintiff, 
appealed to the Court of the principal Collector of the 
Zilla of the Northern Concan, but died before anv 
decree was made by that Court, leaving the Respond- 
ents Trimbuk-jee and Jago-jee his sons, who were 
afterwards permitted to prosecute the appeal. 

On the 5th of September 1832, the principal Collec- 
tor of the Zilla of the Northern Concan made his 
decree, which, after recapitulating the circumstances 
of the case, and the judgment of the assistant Collec- 
tor, dismissed the appeal, with costs, accompanied 
with the following observations: — “The Court under- 
stand, that it was the custom for the Soobadars of the 
late government to write letters to persons distui’bing 
the peace of the country, in such an insinuating style 
as would entice them to come in j and the Clourt is of 
opinion that the original Plaintiff may in -like manner 
have received the letter from Trimbuk-jee. It does 
not appear to the Court that any of the above letters' 
were obtained by the parties in consequence of an 
arbitration or any decision, but procured in the manner 
above-mentioned. The Court is therefore of opinion, 
that the document (the" sunud), within the limitation 
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of time provided for by the Regulation, agreeably to 

the Appellants’ statement, is inapplicable. It appears Jewa-jfe 

AND others 

also, that the Respondents and their ancestors have ». 
enjoyed the hereditary estate up to this day; it has jee. 
not been established in any way that the Appellants or 
their ancestors have ever either eondxicted the manage- 


ment of the hereditary estate or received the privileges 
according to their share, and it is therefore just to 
disallow the Appellants’ claims.” 


From this decree the present Respondents present- 
ed, and were allowed to prosecute, a Special Appeal 
to the Sudder Dewanny Adawlut of Bombay, and on' 
the 18th of April 1835, the Acting Second Judge, 
J. Kentish, adverting to the view taken by the Col- 
lector, of the simud of the Soohadar, recorded it 
as his opinion, That whatever might have been the 
motives for framing that sunud, it was clear that the 
claim was agitated by the original Plaintiff; that the 
measures said to have been adopted, however illegal, 
under a settled Government, nevertheless clearly de- 
monstrated that every effort was urged to recover the 
rights sued for, and that under the then existing rule 
of the country, arbitration was out of the question. 
Th Judge was, therefore, of opinion that the Courts 
had merely to satisfy themselves that the Plaintiff 
did attempt to recover his rights ; that the sunuds 
established that fact, and that the manner and form of 
procedure was immaterial, provided the demand was 
made; that the claim was merely disputed on the 
grounds of the right having been so long in abeyance; 
That the Plaintiff therefore possessed the rights, and 
had not forfeited them, inasmuch as the sunuds secur- 
ing them to him proved that the demand was made 
within the prescribed time. The Judge therefore 
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recommended a reversal of the previous decrees, and 
jEWA-jEE referred the suit to the decision of a full Court. 

and OTHERS 

V. This opinion of the Acting Second Judge afterwards 
Xrimbuk* ^ 

jKE. received the sanction of the Court, and on the 5th dav 

I / •/ 

of May 1835, the Sudder Dewanny Adawlut, by its de- 
cree, reversed the decision of the assistant and prin- 
cipal Collectors, and made an order in favour of the 
present Respondents, in the terms of the original claim 
of the deceased Plaintiff. 

Prom this decree the Appellants appealed to His 
late Majesty in Council. 

The eighteen first Appellants submitted that the 
decree was erroneous for the following reasons: — 

I. — Because the suit ought originally to have been 
dismissed for multifariousness, the present Appellants 
being sued together with the three other Appellants, 
Maliadew Row, Gunga-jee Row, and Govind Row, against 
whom separate and distinct claims were brought, and 
with whom they were in nowise jointly interested. 

II. — Because the Respondents could make no case 
whatever against these Appellants until they had ad- 
duced satisfactory evidence of such relationship as en- 
titled them to the share of the inheritance claimed, 
which they have wholly failed to do. 

HI- ^Because, even if the Respondents had proved 
such relationship, the claim set up in this suit was 

absolutely barred by the limitations contained in Regu- 
lation V. 1827. 

Because the decree of the Sudder Court pro- 
ceeded upon an assumption altogether erroneous, viz. 
rhat the relationship and right of participation in the 
inheritance was admitted, and that the institution of 
the suit within the period of limitation was the onlv 
question in dispute between the parties, whereas the 
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Appellants in their pleadings and evidence, both before 
ihe principal and assistant Collector, had expressly 
put that point in issue. 

The other three Appellants relied on the folio-wing 


1842, 


JEWA-JEE 
AND OTHERS 
V. 

TRIMB.UK‘ 

JEE. 


reasons : — 

I. — Because the claim of the Respondents to a moiety 
of the inheritance wholly depended on the adoption of 
M'al-jee hy Tnoka-jee, and because no evidence had 
been given of such adoption. 

II. — Because the decree of 'the Sudder Dewanny 
Admolut proceeded on the assumption, that these Ap- 
pellants had admitted the title of the Respondents to 
the moiety, if the same was not barred by lapse of 
time, whereas no such admission was ever made, and, 
on the contrary, these Appellants, uniformly denied the 
title of the Respondents to such moiety. 

III. — Because if the Respondents had been entitled to 
any decree as against these Appellants, such decree 
could not have been for more than a share of the 
inheritance equal to one-third thereof, after the por- 
tions in the possession of the elder Chawd-jee and 
Mal-jee. branches were brought in, and equally di- 
vided. 


IV. — Because these Appellants are the represents^ 
fives of the Haha-jee branch, and as such are entitled 
to one-third of the entire estate of Gano-jee ; and be- 
caiise they have not been, and are not, in possession 
of property equal to one-third thereof. 

V. — Because if the entire inheritance held by the 
several branches of the family was not properly the 
subject of partition in this suit, yet the Respondents 
could be entitled only to so much of any surplus of 
the inheritance found in the possession oi Ahe Haba- 
jee branch, beyond their equal third part of the entire 




JEWA-JEE 
AND OTHEKS 

V, 

TRIMBUJC- 

JEE. 
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iiilieritaiics, as would, be sufficient to give to the Re- 
spondents an equal third share of the same. 

The Respondents relied on the following reasons 

I —Because ■with reference to the circumstances of 
the case, the suit was brought vithin the period of 
limitation prescribed by Regulation V. of 1827. 

li. — Because the claim of the Plaintiff to one-half 
share of the estate in question was fully established by 
the proofs and admissions in the cause. 

Mr. Burge, Q. C., and Mr. Edrmrnd F. Moore, for 
the eighteen first Appellants. 

Mr. L. Wigram, Q.C., and Mr. Jackson, for the 
three other Appellants ; and 

Mr. E. J. Lloyd ond Mr. Charles Fuller, jun., for 
the Respondents. 

The Respondents’ Counsel objected to the Appellants’ 
cases being argued by two Counsel for each set of 
Appellants j but their Lordships, under the circum- 
stances of the hostile interests of the separate Appel- 
lants, overruled the objection ; and allowed separate re- 
plies, giving the Counsel for the eighteen Appellants 
the right of the last reply. 

Lord Campbell : 

In this case their Lordships cannot take the same 
view of the subject that has been taken by the Courts 
below ; and they regret that the Judges below did not 
look a little more accurately into the pleadings, to see 
what questions were to be determined, and to the 
language of the Regulations of Bonxhay , by which one 
of the questions was to be decided. 

Their Lordships are of opinion that it lay upon the 
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Plaintiff below to show that he was entitled to one-half 
ot the family property ; which he could only do by evi- 
dence ot adoption. Now the only evidence of adoption 
that is brought forward is the simud, and that is 
repi'esented as a judgment of a coui’t of competent 
jurisdiction. But their Lordships are of opinion that 
it cannot be so considered, because it was an 'intimation 


1842. 


JEWA’JEE 

and otheks 

TRIMBUK- 

J,EE. 


to one party that there should be a judgment in his 
lavour ; whereas there was an intimation by the same 
authority to the other party that the cause remained 
undecided ; and that when the particular object was 
gained which was in view when this -sunud was g'ra,nted, 
then the Judder Court would proceed, and there 
should 1)6 an adjudication between, the parties. This 
came from the same authority. We cannot, therefore, 
consider that it Avas a judgment, binding and conclu- 
sive upon the parties. 



Nor i.s there any admission here, by which 
ght of the Plaintiff to one-lialf <5aii be considered 


the 


as 


established, because, even supposing that the person by 
whom the* admission was given could represent the 
other party, he made the admissibh, under the authoritv 
of the Clovernment, for a particular purpose ; and 
neither himself, nor those whom he represented, can be 
considered as bound by it. There appears, therefore, 
to be no evidence of adoption, and therefore no evi- 
dence that Chand-jee, the original Plaintiff, was entitled 
to one-half of the family property. 

The next question which arises is with regard to the 
Regulation of Limitations ; and their Lordships are of 
opinion, that although the simud is' not to be considered 
as a judgment binding between the parties, yet that, 
taken with reference to the other documents con- 
nected with it, it is sufficient to bring the case within the 
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exception that has been relied upon ; for it shows suf- 
jEWA JEE ticientlv that there had been a claim preferred to an 

AND OTHERS * , _ . , , , , t j. i • i 

». authority that had a right to try and to decide the 
TRiMBUk — because we must consider that the Court 

to which this application was made was then the Su- 
preme power in the State, and had authority to decide 
between the partieSi 


It is objected, however, that another condition is not 
complied with, namely, that there is not sufficient proof 
of how it was that a satisfactory and a binding decree 
was not obtained. But we think, that although the 
simud cannot be considered per se, as a binding and 
regular judgment, it is enough, coupled with the ad- 
missions that were afterwards given, to account for the 
party not having proceeded to obtain the judgment of 
the Court itself, particularly, coupled with this fact, 

that he was admitted into occupation of part of the 
property. 


Under these circumstances, their Lordships are of 
opinion, that the justice of the case will be best 


satisfied, by recommending to Her Majesty, to remit 
the cause to the Court below, the Sudder Court, 
^^th instructions to divide the whole of the property in 
equal thiid parts. Chand-jee had an opportunity of 
showing that he was entitled to one half— his attention 


was repeatedly called to that point— he was warned 
that it was necessary to prove the adoption.' He has 
failed in doing so. It is admitted that there would be 
great difficulty now in bringing any further evidence. 
-• t all events he has had the opportunity, and has not 
availed himself of that opportunity. Their Lordships 
are, therefore, of opinion, that he, and those who re- 
present him, must be content with one third of the 
property. Then fhe three Appellants vfill take the 
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sec 


thn*(i 


ird ; and the eighteen will take the other 


illi legal d to tlie costs, as the three parties repre- 
iited by Mr. Wigrani were from the beginning per- 
fectly willing that the estate should he divided, upon 
the footing of each having a third, their Lordships 
think tlier-e ought to have been a decree in their favour 
in the first instance. Their Lordships are of opinion, 
iheietoie, that the costs of those parties below ought 
to bo iiaid accoT'ding to the course which has been 
pursued upon these appeals ; and that their costs of 
this aipieal ought lo he paid by the Respondents. The 
"osts, therefore, of the three Appellants, both of the 
proceedings below and of the Appeal, will be paid by 
till' lve.s})ondents. The other parties will pay their own 
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JEWA JEE 
and others 

V, 

Trimbuk- 

JEE. 
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S\iJj) Abbas Ali Khast , _ . . - Appellant, 

AND 

Tadeem Eamy Eeddy ------ BespondentA 

On Appeal from the 8 udder Dewanny Adamlut of 

Madras. 


f Evidence-Suit on lost ‘bond — Secondary evidence — Admissihility — Burden 
of proof of loss or destruction of original. 

Debt on bond. The Defendant by Ms answer denied Ins execution of 
the bond. The Plaintiff, in his reply, stated the accidental destruction of 
the bond, and prayed leave to put in evidence a registered copy thereof, 
which the Court allowed, and, at the same time, ordered the fragments of 
the original to be produced. At the trial the Plaintiff produced the frag- 
inents, and, under see. 11, Madras Reg. XVII. of 1802, put in as evidence as 
registered copy of the bond. He called no witnesses to prove that the frag- 
ments produced, formed part of the original bond. The Court admitted the 
registered copy as evidence, and found for the Plaintiff. The Judicial 
Committee of the Privy Council, on Appeal, reversed this finding, on 
the ground that the registered copy, in the absence of satisfactory evi- 
dence of the destruction of the original bond, was improperly admitted as 
secondary evidence. 


i6th June 
1843, 


This was an action brought by the Eespondent against 
the Appellant, on the 17th of October 1819, in the 
Zilla Court of Nellore, to recover 200 pagodas, the 
first instalment due in respect of the principal sum 
of 2,346 pagodas, together with 281|^ pagodas, the 
amount of interest on the above-mentioned principal 
sum, seemed by a bond alleged to have been executed 
by the Appellant in the Eespondent ’s favour, on the 
14th of February 1818, The Appellant, by his answ;er 
to the plaint, denied that he had ever had any dealings 
with the Eespondent, or that he had ever executed the 
bond declared upon. The Eespondent, in reply, insisted 
.hat the bond was duly executed by the Appellant, but 
stated that, since the institution of the suit, the original 
bond had been accidentally destroyed by rats ; and 
prayed that the Court would admit a copy from the 


Judicial Committee, —The Lord Pre« 
dent W Brougham, the Vice Chancellor Knight Bruce and t 
Right Hon. Dr. Lushington. nsruce, and tl 

Pri\j Councillors,- — Assessors ,- — ^Sir Edward TT-wdo iroc*- c ai 
ander Johnston, and Sir Bdwai'd Evan. " ^ 
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Registiy book, pursuant to the provisions of sec 11 
Eeg. XVII. of 1802. ‘ ’ 

The Zilla Court of Nellore granted the application ; 
and bj- an oider of the 23rd of November 1819, ordered 
that the Plaintitf’s pleader should produce the frag- 
ments of the bond destroyed by rats, as mentioned in 
the reply, and copies of the register of the bond, "which 
were produced and lodged in Court. 


syud abbas 
ali Khan 

zn 

YadeeIvi 

Ramy 

-Reddy. 


In support of his claim, the Respondent filed an 
official copy from the registry, of a vakahdnama, or 
power of attorney, alleged to have been executed by 
the Appellant to his vakeel, to get the bond in question 
1 egistered ; an office copy of the bond from the 
registry-book; together with the fragments of the ori- 
ginal bond. He also examined witnesses, two of whom 
stated themselves to be subscribing witnesses to the 
original instruments; but no further evidence was 

given of the destruction of the bo 2 id. 

The Court having admitted the office copy of the 

registered bond in evidence, found for the Plaintiff for 
the amount sued for. 


Prom this decree, the Appellant appealed to the 
Piovincial Court tor the Northern llivision of Madras j 
and on the 15th of August 1826, N. Webb, Esq., the 
First Judge of that Court, delivered in his draft decree, 
wherein he expressed, that in his opinion the decision 
of the Zilla Judge of Nellore ought to be affirmed, and 
the appeal dismissed with costs. On the 21st instant. 
R. Lord, Esq., the Second Judge, recorded his dissent 
from this opinion; and in the absence of the Third 
Judge, who was on the circuit, the appeal stood over 
till his return. The Third Judge (J. C. ToJi?, Esq,) 
concurred with Mr. Lord-, and the Court being- 
divided, the Second and Third Judges, in conformity 
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with sec. 11, Eeg. XV. 1802, on the 4th of October 
SV0D abbas 1826, pronounced their decree, reversing the decision 

ali Kha.n ^ 7 ^ 

o. ' of the Zilla Court, and dismissed the suit with costs. 

V A DEEM 

ramy From this decree the present Respondent appealed 
REDDY. Sudder Adawlut of Madras. 

The Bidder Adawlut being of opinion that further 
evidence 'was necessary to enable them to come to a 
just determination of the suit, directed the record to be 
sent back, and that the Provincial Court for the 
Northern Division should be by precept required to 
instruct the Zilla Court of Nellore, to call upon the 
Plaintitf to produce further evidence in support of his 
averments, with liberty to the Defendant to disprove 
the same. , • 

Additional evidence was accordingly produced to 
prove the dealings between the parties and the due 
execution of the instrument; and the record, together 
with the transcript of' the additional evidence, having 
been transmitted to the Sudder Adawlut of - Madras, 
that Court, on the 20th of July 1831, pronounced 
theii decree, in which, after stating the circum- 
stances of the case, they proceeded as follows: “The 

original of the bond, which is the subject of the pre- 
sent action, has been destroyed, as the Plaintiff averred, 
bj accident ; and the first question for consideration 
is, whether the copy taken from the register of the 
Zilla: Court ought to have been received in evidence 
under sec. 11, , Reg. XVII. of 1802, which provides, 
‘that such copies, in the event of the originals being 
lost, destroyed ^ or not forthcoming, shall be received 
as sufficient evidence of such deeds in all Courts of 
justice whatever, proof being made by the subscribing 
witnesses to the original deed, that the original was 
duly % executed. ’ The Plaintiff produced in the Zilla 
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Court what he alleged were the fragments of the >843. 
original bond which had been accidently destroyed syotTabbas 
by vermin in the interval between the institution of the 
suit and the filing of his reply, and their appearance 
did not excite any suspicion. The fragments, however, keddy. 
on being examined by the Provincial Court, are stated 


to have betrayed the evident use of scissors, and to 
contain words, sums and dates not to be discovered in 
the copy of the bond filed of record. Now, even on 
the supposition that the original, - for whatever cause, 
had been vfilfully destroyed by the Plaintiff, it is im- 
possible to believe for a moment .that care would not 
have been taken to give to the fragments the appear- 
ance at least of the original ha’vfing been reduced to 
that state by vermin ; or on the supposition that the 
fragments produced were not those of the bond in 
question, that care would have been taken to allow no 
word, sum or date to remain legible, which did not 
appear in the bond of which they were alleged to be 
the fragments. Even supposing that the Plaintiff was 
stupid enough, or had the ■ effrontery, to produce as 
fragments of a bond destroyed by vermin, ■ scraps of 
paper which, on the very face of them, betrayed the 
evident use of scissors, it seems incredible that the im- 
position should have escaped immediate detection; 
and the Court think it must be inferred, there must 
have been some remissness in the custody of these 
papers, between their first production in the ZiUa 
Court, and the examination of the -record by the Pro- 
vincial Court, and that advantage was taken of it to 
give to the fragments now in the record, the suspicious 
appearance which they bear. This could only have 
been done to serve tiie cause of the X)efendant,. by 
tlir owing discredit : npon the best^ if hot the only 
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Yadeem 

Ramy 

Reddy. 


px’oof which the Plaintitf could produce of the acci- 
dental destruction of the bond; and the Court, under 
all the circumstances, are satisfied that a sufficient 
foundation was laid for the admission of the copy in 
evidence.” The. decree then proceeded to declare that 
the bond was properly registered, and that it was clear, 
from the documentary evidence filed in the cause, that 
there had been dealings and agricultural transactions 
between the parties previous to the execution of the 
bond, and that, in respect to the execution of the boixd, 
the Court did not entertain the least doubt. And the 
Sudder Court accordingly set aside the decree of the 
Provincial Court, and adjudged the present Appellant 
to pay to the Respondent the amount claimed, being 
R. 1,853. 12. 3., together with interest at twelve per 
cent, per annum,, on the principal sum of R. 770, 
fiom the date on which the plaint was filed, up to the 
date of - the decree, with ail costs of suit. ' 

h rom this decree the present appeal was brought. 

Mr. L. Wigram, Q. C.; and Mr. Jackson, for the 

Appellant. 

of “*e registered cop, 

■ t-toce Tt ■ i” 

*■ ' /.I of ‘he loss or destrnc- 

tion of the bond nor pvat. rrf • uc&uuc. 

iieetioTi wi'fn n-’n +i. , ^ circumstances in con- 

IZ e t •“ >»et. 

tZloT T “‘‘““fhle without proof of 

the destruction or loss of the orio.;r,.ri • h 

no such Av, VI Add ■ instrument; and 

_ such evidence was given by the Respondent as could 
.justify, the admisiojiVn i ^ eouict 

the appearanGe of ii a eeeondary proof. Moreover, 

■ O' tto fragments produced, disproved 
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Court what he alleged were the fragments of the '843. 
original bond which had been accidently destroyed Syud abbas 
bv vermin in the interval between the institution of the 


suit and the filing of his reply, and their appearance 
did not excite any suspicion. The fragments, however, 
on being examined by the Provincial Court, are stated 
to have betrayed the evident use of scissors, and to 
contain words, sums and dates not to be discovered in 
the copy of the bond filed of record. Now, even on 
the supposition that the original, -for whatever cause, 
had been wilfully destroyed by the Plaintiff, it is im- 


Y'^'DEEM 

.Ra:my 

REDbV. 



possible to believe for a moment .that care would not 
have been taken to give to the fragments the appear- 
ance at least of the original having been reduced to 
that state by vermin; or on the supposition that the 


fragments produced were not those of the bond in 
question, that care would have been taken to allow no 
word, sum or date to remain legible, which did not 
appear in the bond of which they were alleged to be 
the fragments. Even supposing that the Plaintiff was 
stupid enough, or had the -effrontery, to produce as 
fragments of a bond destroyed by vermin, v scraps of 
paper which, on the very face of them, betrayed the 
evident use of scissors, it seems incredible that the im- 
position should have escaped immediate detection; 
and: the Court think it must be inferred, there must 
have been some remissness in the custody of these 
papers, between their first production m ihe ZiUa 
Court, and the examination of the -record by the Pro- 
vincial Court, and that advantage was taken of it to 
aive to the fragments now in the record, the suspicious 
appearance which they hear. This could only have 
been done to serve the cause of the Defendant,, by 
throwing disei-e'dit , upon the best, if hot the only 
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1843. 


proof which the Plaintiff could produce of the acci- 


syud Abbas dental destruction of the bond : and the Court, under 

AU khan ’ ’ 


V. 

YaDEEM 

Ramy 

Reddy. 


all the circumstances, are satisfied that a sufficient 
foundation was laid for the admission of the copy in 
evidence.” The decree then proceeded to declare that 


the bond was properly registered, and that it was clear, 
from the documentary evidence filed in the cause, that 
there had been deahngs and agricultural transactions 
between the parties previous to the execution of the 
bond, and that, in respect to the execution of the bond, 
the Court did not entertain the least doubt. And the 
Sitchler Court accordingly set aside the decree of the 
Provincial Court, and adjudged the present Appellant 
to pay to the Respondent the amount claimed, being 
R. 1,853. 12. 3., together with interest at twelve per 
cent, per annum, on the principal sum of R. 770, 
from the date on which the plaint was filed, up to the 
date of- the decree, with all costs of suit. ' 


h rom this decree thie present appeal 


was brought. 


Mr. L. Wigram, 
Appellant. 


Q. C., and Mr. Jackson, for the 


The i^n question is, whether the registered copj 
ot the alleged mortgage bond was properly received ir 
evidence. This divides itself into two heads of objec- 
tion; tot; there is no evidence ot the loss or destrnc. 

n«.r° -fi, circumstances in con- 

nection with wtoh the bond is alleged to have been lost 

Secondary evidence was not admissible without proof of 
m sn revc r” " “><3 

HO Slicll G\id,GHCG WHS SIVOTI hv i 

iustitV ih. the Respondent as could 

nstity. the admission of secondary proof. Moreover 

the appearance ot the tragments produced, disproved 
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Reddy. 
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Hie allegation of their having been destroyed by rats^ 1843. 
or^^ of being even fragments of the bond in question, syud abbas 
[Vice-Chancellor Knight Bruce. — The material evi- 
deuce was the bond itself ; failing that, evidence should 
have been given of its destruction. Scondary evi- 
dence can only be received, when the absence of the 
bond is accounted for.] The 01 ms lay upon the Plain- 
tiff to prove its absence or destruction, which they 
failed to do, or even to identify the fragments as form- 
ing part of the alleged bond. [Lord Brougham. — It is 
not upon the fragments the case rests, but upon the re- 
quiring of secondary evidence. The fragments did not 
open the door to secondary evidence. The Judge seems 
to have assumed, without evidence, that these scraps 
were portions of the bond; and these scraps, it appears, 
do not agree with the description on the Eegistry. It is 
exactly as if this were to take place- at Nisi Prius ; an 
action upon a bond, and the Plaintiff produces, from 
an attorney’s office, the draft from which, these frag- 
ments were copied; to let in this draft, the first thing 
would be to prove that the fragments were the bond 
declared upon, and put in suit, and then if there ap- 
peared a discrepancy between the fragments produced, 
and the draft, that would be fatal ; he would be non- 
suited in two moments.] Secondly, thoregistration of 
the alleged bond in question was irrqgular and invalid,^ 
according to cl. 2, sec. 9, Reg’. XVII. "of 1802, for want 
of the oath required by the Regulation" for neither the 
Appellant nor any authorized representative, compe- 
tent to prove the execution, attended at the Registry 
office. 

Their Lordships here stopped the Appellant’s coun- 
sel, and called upon the Respondent’s counsel, to. argue 


M 
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1843 - whether there was any evidence of the loss of the bond, 

..r - ^ I 

SyuD Abbas so as to let in secondary evidence. 

ALi Khan 


V 

Y ADEEM 

ramy 

REDDY. 


Mr. Burge, Q, C., Mr. E. J. Lloyd, and Mr. Ed- 
. ,mund F. Moore, for, the Respondent. . . 


The difficulty which the Respondent labours under, 
in the deficiency of the proof of the destruction of the 
bond, is owing tc the limit which has been put upon 
his proof by the Zilla J udge. The Court acted under 

i 

the provisions of cl. 3, sec. 10, Reg. XV. 1816, which 
enacts . that the Court shall consider and record the 
point or points to be established, and shall proceed, to 
take the evidence that may be adduced upon such 
point. The Court, in this case, acting under that 
Regulation, confines the Respondent simply to pro- 
duce the fragments. In .effect, the Court says, do not 
bring forward evidence to prove the fact of destruc- 
tion, but bring forward the fragments' of the original 
bond. In considering this strict and technical objec- 
tion to the admission of the registered copy, now 
urged for the first time, it should be remembered that 
the natives of India are ignorant of the mode and 
technical forms of procedure; and this Regulation 

calls upon thb- .iCourt to do that which no other 
^ > 

Court in the w®:^ld does, — to point out what the 
parties are tp confine their proof to. If there is a 
defect of proof O'f the loss or destruction of the original 
bond, so as to admit the registered copy as secondary 
evidence, the cause can be remitted to the Zilla 
Court, to enable the Respondent to produce evidence 
of the loss, which he was. only prevented from doing 
by the order of the Court. It would be a great hard- 
ship, and operate as a denial of justice, if he is now to 
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suffer for that which was no negligence on his part. '^43 
It was the duty of the Judge, under sec. 10, Beg. XV. syuTabbas 
of 1816, to have called for the requisite evidence. 


Lord Brougham : 


Yadaeem 

Ramy 

Reddy. 


For the reasons which have been repeatedly thrown 
out by their Lordships, in the course of the argument, 
and which led to our stopping Mr. for the 

Appellant, and calling upon the other side, their 
Lordships are clearly of opinion that this decree of 
the S udder Court cannot stand, and the only question 
remaining for our consideration has been that which 
the counsel for the Respondent threw out for our con- 
sideration, and which we took up in the course of the 
Respondent’s argument, whether we ought to reverse 
the decree at once, though without costs ( either below 
or here, of course), or send it back to enable further 
inquiry. We have considered the matter in all its 
lights, and we have come to the opinion that we ought 
not to send the matter back. Therefore the causes 
will be retained, and the decree below reversed, with- 
out costs, dismissing the Appellant below without 
costs, leaving the causes esactly as they lay when 
brought into the Court below. 





CASES IN THE PRIVY COUNCIL 


Aga KtxBBOoLiE Mahomed and Others, 

AND 

The Queen on the prosecution of Ma- 
homed Kuli Mieza ' - - - - 


Appellants, 


I 


Respondent.* 


On Appeal from, the 8uprem.e Court of Calcutta. 

Heard exparte. 


Trespass — O^cer executing civil warrant gaming access by outer door — 
Expulsion of, before mahing arrest — If entitled to break open outer 
door which was subsequently locked — Leave to renter if to be demand- 
ed — Misdirection — Conviction based on — Sustainability. 

A slieriff^s officer, in execution of a bailable writ, peaceably obtained 
entrance by the outer door, but before he could make an actual arrest, was 
forcibly expelled from the house, and the outer door fastened against him. 
The officer obtained assistance, broke open the outer door, and made the 
arrest. Held that the officer was justified in so doing. 

Held also, that demand of re-entry, under such circumstances, was not 
requisite to justify his breaking open the outer door. 

Quaere. If indictment for assault and false imprisonment will, under 
such circumstances, lie against the sheriff ^s officer. 

J""® Indictment at the Criminal Sessions held at Cal- 
cutta in 1841. The indictment contained three 
counts. The first count charged the Appellants with 
having assaulted and beat the prosecutor; the second, 
that they assaulted and imprisoned him; the third 

"^dth an assault and battery in the common form. 
Plea, not guilty. 


At the trial it appeared in evidence that one of the 
Defendants; Afifsa Allu Auhhur (one of the Appel- 
lants), hdd brought an action, which was then pending 
in the Supreme Court, against the prosecutor, Maho- 
med Kuli Mirsa, and had sued out and delivered to 
the sheriff of Calcutta a capies ad respondendum, for 
the purpose of arresting and holding the prosecutor to 
bail in that action. The sheriff’s warrant was deli- 


Lor(f CrmlLn Cy»m««e,_Lord Brougham 

Hon SnSiUon. Bruce, and The “ 

Prhry Councillor,- Sir Edward Ryan. 
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vered to one Board, for the purirose of arresting- The 1843-; 
prosecutor under the writ, and notice was given on the agTkur- 
same day to the prosecutor, by the Plaintiff in the action, mThomId 
that he would be arrested on that day at his suit. The jhe queen. 
sheriff s officer and assistant, in the afternoon of the 
same daj', werrt to the prosecutor’s house for the 
purpose of arresting him under the writ. Upon their 
arrival, they fourrd the outer door operr, and entered-4 
but before the officer could make an actual arrest* of 
the prosecutor, he arrd his assistants W’^ere expelled 
from tho horrse, and the outer door immediately closed 
a^nd fastened. Upon the officer: beiirg so expelled, he- 
sent to a police station for some police officers, and 
the outer door was by his authority broken open.: 

It appeared that during the time- the door was being 
broken open, the prosecutor fired a pistol twice, or 
thrice fr om his house, apparently at the persons ' err*: 
gaged in errtering, but which he swore at the triah 

was loaded with powder only. . s 

« 

Upon the trial there was conflicting- evidence, 
whether the sheriff ’s officers had in the first instance, 
before they were expelled, given express notice to the’ 
prosecutor of the purpose for which they entered. 

Eviderrce was given to show that the persons in the 
house, who in aid of the prosecutor -expelled the 
sheriff s officer arrd his assistants, knew the purpose 
for which he* entered. There; was no evidence tlraf 
•the prdseeutbr demanded to see the warrant, or to 
kno-w the authority of the sheriff ’s officer in enterirra: 
or that he offered to submit to the arrest. Neither 
was there' any eviderrce of ah express demand of 
admission before the orrter door was broken. The 
evidence conflicted as to . any -violence or circum- 
stances of aggravation. 

ni— 25 
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1843. 

S— — 

AGA KUR- 
BOOLIE 

Mahomed 

V, 

THE Queen. 


The Judge (Sir John Peter Grant), in his chargh to 
the itii’y, told them, that the assault and impiisonment 
were admitted, but justified; that the battery and ag- 
gravations of the assault were denied ; and that the first 
question, therefore, for their consideration, was, whether 
the prosecutor was beaten, and whether the assault 
committed was attended with the aggravations alleged, 
or any great aggravations. Having recapitulated the 
evidence upon these points, the learned judge stated 
“that the second point to be considered was, under 
what circumstances the beating, and other aggrava- 
tions of the assault, and the assault and imprisonment 
Ihemselves, were committed. That what the jury had 
to tiw was not anv' assault or violence offered to the 
sheriff’s officer before. the door was broken open: that 
for such violence, if offered, the officer had his remedy 
by action of damages or indictment, but could not 
offer it as a defence of an unlawful arrest: that the 
only question to be tried upon this point was, whether 
this arrest upon civil process, at the instance of a pri- 
vate individual, was a lawful arrest: that the rule of 
law is, that a man ’s house is his castle, and that the 
officer cannot justify the breaking an outer door or 
window to execute civil process at the suit of a sub- 
ject ; and his house is that place which he occupies, 
having his domicile and ordinary residence there : 
that, if the door be open, the officer may enter and 
execute the process upon the person or the goods, as 
the case may be; but that, if before any execution of 
the process he be thrust out, and the door shut, this 
latter act is no more than the owner of the house may 
well do, scilicet, to shut the door of his own house ; 
and this, although he is not ignorant of the purpose of 
t}ie officer’s coming— for there must be certain 'and 
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direct proof thot tlio* in the house' had notice „( 

1. 10 process of the hw, to make the net of his thrust- aoaSr- 

!!La ““ T’ ^ be legally ar- 

the offil unr^’f “1 1 f 

e omcei, upon Iresli suit, may, break open doors 

in order to retake him ; but tliat, in order to justify 

the proceeding to that extremity, two things are ne- 

cess'ary— first, that the person have previously been 

arrested; second, that due notice have been- 

giyen by the officer of his business, and admission 

demanded and refused: that in order to constitute 

a lawful arrest, one. of two things is necessary— either 

that the bailiff or his assistant have laid hold of or 

touched the person meant to be arrested ; or that the 

person, upon being informed of the bailiff’s business, 
has submitted and gone with the bailiff, without re- 
sistance or flight ; for bare words will not make an 
arrest, nor will an assault upon the officer, or offer of 
violence to him, whereby, through intimidation or 
otherwise, he is prevented from completing his arrest 
convert that into a lawful arrest, which is not com- 
pleted : that without a valid arrest there can be no 
rescous. or escape, and without a rescous there can be 
no lawful breaking of doors to effect an arrest on civil 
process at the suit of a subject ; but that, if there had 
been a rescoiis, and the breaking doors had been law- 
ful, there naust have been previous notice duly given 
admittance duly, demanded and refused. It is no light 

matter by of . England to violate the sanctity^of 

a man’s, house; 

' '^ii’ffction the • Defendants were found 
-Itj. A. rule nisi was granted in the ensuing' term 
foi setting aside the verdict, and having a new trial, 
upon three grottnds-^first, that the verdict was against 


0 
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1843 . evidence as to certain of the Defendants mentioned 
aga kur- ill the rule ; second, as to tlie Appellant, Aga Kur- 
mahomed hoolie Mahomed, that there was no evidence at all to 
THE queen, go to the jury; thirdly, that the learned Judge had 
raisdirected the jury. 

This rule was afterwards, on the 29th of November 
1841, discharged without costs. (Sir Edward Ryan 
dissenting.) The Court at the same time gave leave 
to the Defendants to appeal to Her Majesty in Council, 
from its judgment refusing a new trial, upon one 
ground- only, namely, on the ground of the alleged 
■ misdirection.* 

The Solicitor-G-eueral (Sir William Follett), and 
Mr. Greenwood, for the Appellant. 

The charge of the learned Judge to the jury was a 
misdirection in law ; and the rule nisi for a new trial, 
upon the ground of such misdirection, ought to have 
been made absolute, and not discharged. The sheriff’s 
officer was justified, although he had not actually 
arrested the prosecutor, in breaking open the door 
and arresting him after he had obtained peaceable 
entry. The maxim, “that every, man’s house is his 
castle,” must be qualified. In all cases where the 
outer dopr_ is open, the sheriff may enter the house, 
and do execution. Semayne’s case (a).. In White v. Wilt- 
shire {b}, the Court said, though the sheriff cannot 

a house to make an execution by a y?, fa., 
yet. when the door is open, and he enters and is dis- 
turbed in his execution by the parties who are within 

_ As to the power of the Supreme Court to allow or deny Appeals 
m cnmma^l cases, and to impose terms upon which such Appeals shall 
be allowed ; see Bengal Charter of Jiistice, 26th March, 1774, sec 32 

(h) Palm. 52. 2 KoUe Hep. 137. Cro. Jae. 555. 


V 
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the house, he may break into the house and rescue ^^ 43 - 
his bailitfs. Here the breaking open of the house was agakue- 
justified, the Plaintiff having occasioned the necessity Ma*ijomed 
of it. Having obtained peaceable entrance, the sheriff the queen 
may afterwards break open the inner door, to execute 
process. Lee v. Gansel (a), Lloyd v. Sandilands (&), 

Sir M. Foster’s Discourse on Homicide, p. 319. He 
may even, if once lawfully admitted, break open the 
outer door, if fastened against him, to get out. Pugh 
V. Griffith (c). Again, if the Defendant, after being 
arrested, escape, the sheriff" may break open either his 
own house, or that of a stranger, for the purpose of 
retaking him. Anon, (d) 

The prosecutor had notice of the intended writ, and 
evidence was given, and not contradicted, to show 
that the persons in the house, who in aid of the 
prosecutor expelled the sheriff’s officer and his assist- 
ants, knew the purpose for which he. entered. No 
proof, it is true, was given of an express demand of 
re-admission ; the circumstances and conduct of the 
prosecutor prevented that, before the outer door was 
broken open ; bat there was evidence from which the 
jury might have inferred that the prosecutor knew 
the purpose for which the door was broken, and the 
authority under which the sheriff and his assistants 
acted. No express demand and refusal of re-entry was 
necessary. Hutchison v. Birch (e). Pews’s case (/). 

The circumstances of each case must determine the 
propriety of demand of re-entry and refusal. Pugh v. 

Griffith {g). 

iq) 1 Cowp. 1. Lofft. 374. (^) 8 Taunt. 250. 

(c) 7 Adol. & El. 827. 6 Mod. 106. Lofft. 390. 

(<?) 4 Taunt. 619. (/) Hale, P. C. 458. 

(^) 7 Ad. & El 837. 
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, If the breaking open of the outer door was an mi- 
lawful act, the arrest under the writ could not be 
made the subject of an indictment for assault and 
.false imprisonment. Lord Mansfield, in Lee v. Qan- 
sel (a), cited Semayne’s case (&), as deciding “ that 
.breaking open the outer door was a trespass, but 
that taking away goods under a fi. fa. was lawful.” In- 
dictment cannot lie: in this case it can only at most 
render the sheriff’s officer liable to an action of tres- 
pass. Hutchison V. Birch. Bacon’s Abr. E.s:eeution N. 
Pa.sch. 4 Ed. 4 pi. 19, cited 4 Taunt. (>24. 

Lord C.'VMPBELL, — 

After , stating the nature and facts of the case, pro- 
ceeded. 

It was argued before us on the part of the Appel- 
lants, that the learned Judge at the trial ought to have 
directed the jury that if they believed the evidence for 
the Defendants, they should find a verdict of acquittal ; 
.and three points were made by way of exception to his 
charge. First, that although the prosecutor had not 
been arrested before the officer and those acting in his 
aid were expelled from the house, they were entitled 
to break open the outer door for the purpose of re- 
entering and arresting him ,• secondly, that under the 
eircimstances they were entitled to do so vdthout 
making anj express demand for leave to re-enter ; 
and, thirdly, that even if the breaking of the outer 
door was unlawful, the arrest under the writ and 
warrant could not be treated as a trespass, and could 
not be made the subject of an action or indictment for 
assault and false' imprisonments 


{a) 1 Cowp. 6. 


{h) 5 Coke, 91. 
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Having examined the authorities from Semayne’s case 
downwards, their Lordships are clearly of opinion, 
that the two first points ought to he decided in 
favour of the Appellants, so that, independently of 

the third, the judgment of the Court below must be 
reversed. 

There is no doubt that a man ’s house being his 
, t ^lin^i 1 j 1 ul e is, that the outer door cannot 

lie broken open to execute ci^fil process ; but it is 
admitted here, that if the prosecutor had been ar- 
rested, and had then expelled the Defendants from his 
house, they might have broken open the outer door to 
enter and retake him ; and their Lordships think that 
as they had once been lawfully in the house, and he 
knew that they were lawfully about to arrest him, and 
he unlawfully caused them to be expelled for the pur- 
pose of preventing them from so doing, he cannot be 
permitted to take advantage of his own wrong, by thus 
defeating the process of the law ; and that they had a 
right to place themselves in the position which they 
occupied when his unlawful act began. Without an 
actual arrest, there was no rescous or escape ; but 
the proposition, that till an actual arrest had taken 
place, the prosecutor might forcibly expel the officer 
and those acting in his aid, and lock the outer door, 
so as to entitle himself to the protection of his castle, 
cannot be supported. The outer door being open, 

they were entitled to enter 'the house under civil 
process ; and they being lawfully in the house, to 
arrest him, he was guilty of a ti’espass by expelling 
them. The act of locking the outer door was unlaw- 
ful, and he could confer no privilege upon himself by 
that unlawful act. 

Again, there is no doubt that, generally speaking. 
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1843- liefore an outei* door can be broken open, even to 
AgaKur- execute criminal process, there must be a demand of 
mThomId entry, and a refusal. But to what extent? To inform 
theqWen. house of the purpose for which the 

entry is to be made, and to afford him the opportu- 
nity of opening" the door and personally admitting" 
the parties who are to execute the process of the law. 
Here the prosecutor, who had just expelled the De- 
fendants from ills house, that they might not arrest 
him, full well knew the purpose for which they re- 
turned, and he showed a deterrnined resolution to 
oppose their admission. Wliile he was firing pistols 
at them, were they to knock at the door, and to ask 
him to be pleased to open it for them? The law in 
its wisdom only requires this ceremony to be observed 
when it possibly may be attended with some advantage, 
and may render the breaking open of the outer door 
unnecessary. White v. Wiltshire. Pugh v. Griffith. 

This being so, there was no infraction of the law by 
the Defendants, and no objection can be made to the 
regularity of the arrest. Whether supposing the 
breaking open the outer door and the second en- 
trance into the house to have been illegal, this indict- 
ment would have been maintainable, it is not now 
necessary to determine. From Cameron v. Lightfoot 
(2 W. Bla. Rep. 1190), Tarlton v. Fisher (Doug. 671), 
Stohes V. White (1 Or. Mee. & Ros. 223), and Newton v. 
ConstahJe (2 Ad. & Ell, N. S. 157), it appears 
tliat an action of trespass and false imprisonment wall 
nol lie at the suit of a person wdio is arrested under a 
writ and warrant for debt, Avhen privileged from arrest, 
by attending as a witness under a siibpcena, from which 
it may be argued that here the prosecutor would be 
confined to his remedy, either civil or criminal, for 
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forcibly breaking and entering his dwelling-honse, and 
that the simple arrest cannot be made the subject of agaKur- 
an indictment, nor of an action of trespass. On the M^Sn 
ot er hand, it has been determined in Hodson y.theQuebn, 
Toivmng (B. E. H. T. 1837, WUhnore, WoUaston & 

Daivson, 53), that the arrest of a party in his house, 
after breaking open the outer door, is so far unlaY-ful, 
that he is entitled to be discharged ; and the arrest of 
the loeison under civil process, like seizing goods as a 
distress for rent, after breaking open the outer door, 
may be considered a continuation of the trespass. 

However, it is enough for the present, to say, that 
fiom the misdirection of the learned Judge at the trial, 
with lespeet to the right to break open the outer door 
of the pioseciitor’s house, and the necessity of a pre- 
vious demand and refusal to be admitted, the convic- 
tion cannot stand. Their Lordships can only report 
to Hei Majesty that the rule for a new trial should 
be ^ made absolute ; but after this intimation of their 
opinion, they trust that the indictment will not be 
further prosecuted. 


Note.— It mil not be unimportant here to note the distinction be- 
tween proee.ss at the suit of the Crown, and that of an individual. 
This was recognised in Burdett v. Ahhott (14 East. 167), Laimoch v. 
Brown (2 Barn. & Aid. 592), 2 Hale. P. C. 117. The following 
summary of the law upon this subject, alluded to in the argument, 

will be found in Sir Michael Foster's Discourse on Homicide, pp 319 
320:— ■ ' ’ 


The officer cannot justify breaking open an outward door or win- 
dow in order to execute process in a civil suit ; if he do, he is a tres- 
passer. But if he flndeth the outward door open, and entereth that 
way, or if the door is opened to him from within, and he entereth, 

he may break open inward doors, if he findeth that necessary, in 
order to execute his process. 

The rule that every man^s house is his castle,^ "when applied to 
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arrests in legal process, hath been carried as far as the true principles 
of political justice will warrant ; perhaps beyond what, in the scale 
of sound reason and good policy, they will warrant. But this rule 
is not one of those that will admit of any extension ; it must, there- 
fore, as I have before hinted, be confined to the breach of windows 
and outward doors, intended for the security of the house against 

persons from without endeavouring to break in. ' 

* 

‘‘It must likewise }3e eonfinecl to a breaeli of the house in order to 


arrest the oeeupier, or any of his ftimily, who have their domicile, 
their ordinary domicile, there ; for if a strang’er, whose ordinary 
residence is elsewhere, upon a pursuit taketh refuge in the house of 
another, this is not his castle, he cannot claim the benefit of sanc- 
tuary in it. 

‘‘ The rule is likewise confined to eases of arrests in the first in- 
stance ; for, if a man, being* legally arrested (and laying hold of the 
prisoner, and pronouncing the words of arrest, is in actual arrest), 
escapes from the officer, and takes shelter, though in his own house, 
the officer may, upon fresh suit, break open doors in order to retake 
him, having first given due notice of his business, and demanded 
admission and been refused. 

^‘And let it be remembered, that not only in this, but in every ease 
where doors may be broken open in order to arrest, whether in cases 
criminal or civil, there must be such notification, demand, and re- 
fusal, before the parties concerned proceed to that extremity. 

‘^The rule already mentioned must also be confined to the case of 
aiUGst upon process in civil suifis 5 for, where a felony hath been com- 
mitted, or a dangerous wound given, or even where a minister of 
justice comes armed with process, founded on a breach of the peace, 
the party’s ovm house is no sanctuary for him. Doors may in any 
of these eases be forced ; the notification,- demand and refusal before 
mentioned havung been previously made. In these eases the jealousy 
with which the law ivatches over the public tranquillity (a laudable 
jealousy it is), the principle of political justice, I mean the justice 
which is due to the community, ne maleficia remaneant impimita, all 
eonspire to supersede every pretence of private inconvenience, and 
oblige us to regard the dwellings of malefactors, when shut against 
the demands of public justice, as no better than the dens of thieves 
and murderers, and to treat them accordingly. But bare suspicion 
touching the guilt of the party will not warrant a proceeding to this 
e^remity, though a felony has been actually committed, unless the 

officer comes armed with a warrant from a magistrate gronnded on 
•such suspicion/’ 
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On Apppeal from the Supreme Court at Calcutta. 

Pra(U.>ce-~/l^ family partner.mp — Suit for aecowif^ after 

partner pleidmg non-liaUmy 
T "'f aocownU without; deciding rights of 

im mil,, executor under will not impleadedZ- 

i f"'". 'f elecided—Jurmiotioii— Territorial-^^ 

and having a l)mine.s.s houso within— If confers jurisdiction. ^ 

. account of dealings and tvansaetions of a deceased naidiipi- 

m. nleifflud of the parM^ 

ded ed”aud declai^^^ sufficiently 

it.rnu.(i, a IK (Icclaicd, and that the decree, iiiidei* any circumatanpp*^ 

erroneous, boiug made witliout tlie heir or legal rLrisSvi nf If 
deceased partner being a party to the suit. «prchentatxye ot the 

An udialntaut of Iicnarc.% trading at Calc/utta, and Iiaving a house of 
usuio.SK there, hold to be .subject to the juri.sdictioii of the Supreme Court. 

This was an Appeal from the .Equity side of the 'Su- 
preme Court. The Bill was tiled by one Muttychund, 
the lather of the Respondents, Bindahun Doss,, and 
Brijrufton Do.ss, against the Appellants and the Respon- 
dents, Honoman Doss and Janohey Doss, for dissolution 
of a partnership and for an account, under the folloY'- 
ing circumstances.— CVipuMi Doss, an Hindoo banker 

. , Members of the Judicial Committee , — The Lord Pre 

John- 


N 


23rd, 24th & 
2sth Feb, 
1843. 

. IM ^ llll ~^ 
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was entitled to a moiety or half share of a certain an- 
baboo cestral banking- establishment at Benares, which was 

JANOKEY , 

DOSS carried on by himself and other branches of his family, 

V. 

3INDABUN under the style of “ Bhoyaram Goyanl Doss.” This 
concern had branch and dependant banks at Nagpore, 
and vaiions other places. In the year 1785, Gopanl 
Doss died intestate, leaving four sons, Gocool Doss, 
Monohur Doss, BamcJmnd, and MutfyeJiund, wlio be- 
came equally entitled to the share of their father in 
the family bank of Bhoyaram Gopaul Doss. 

Some time after the deatli of GopoAd Doss, and about 
the year 1791, the sharers and partners in the bank 
came to a partial division of their capital, stock, and 
profits, when the branch and dependant bank at Nag- 
pore was allotted in severalty to the lieirs and repre- 
sentatives of Gopanl Doss, namely, his four sons, who 
aftei'wards came to a division of all their own joint 
property, with the single exception of the Nagpore 
bank. Gocool Doss took upon himself the manage- 
ment of this bank, and continued to carry on the same, 
for the benefit ot himself and his co-sharers, under the 
styte of ” Gopaul Doss Bhowanny Doss,” until his death, 
which happened in the year 1795; Gocool Doss left 
no issue. Upon his death his f oui'th shai'e in . the Nay- 
pore bank became, by virtue of a deed of gift, vested 
in his brother MuttycJmnd, by whom, in the year 1797, 
one-half of such share was given to Bmnchund. 

On the death of Gocool Doss, liis brother Ramchund, 

the father of the Appellants, became the manager of 

the Nagpore bank, and also of a bank at Cunacd^, 

wlucli appeared to have been opened by Ramchund. 

The business of these banks was conducted by Ram- 

ckmid, thi‘ough the agency of gomasfahs, for the benefit 

of himself and his co-shnTevs, Muftychimd and Mono- 
hir Doss. 
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Ill the beginning ot tlie year 1797, an agreement was 
entered into between Ramclmnd and Muttychund, with 
I'espeot to the share in the Nagpore bank, which had 


belonged to their deceased brother, Gocool Doss, and 
on the 10th of Fehruary in that year an instrument 
was executed by Muttychund, whereby he agreed that 
the capital and profits of such share should be divided 


between himself and Ramchmid, in equal moieties. In 


consequence ot this arrangement, Muttychund and 
RoiiucJiiind became each entitled to three eighth shares 
ill the Nugpo) e bank, the remaining two eighth shares 

being the property of i¥ono7iiM- Doss. 
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Ill the year 1805-6, the branch or deioeiidant bank 
at Cuttack was finally closed and discontinued, and the 
accounts of the firm forwarded to and deposited in the 
superior bank at Nagpore. 

Ramchund and Muttychund both lived at Benares 
during the whole time of Ramchimd^s management of 
the banks, from 1795 to 1828. 

In the year 1819, Monohur Doss died intestate, 
leaving his only son Mocundloll- his heir and represen- 
tative, who theieupon became entitled to the two eighth 
shares in the bank at Nagpore whxoM had pi’eviouslv 
belonged to his lather. Mo.cundloll died in Septeniber 
1823, intestate, leaving a widow named Tazoo Bohoo, 
and thiee sons, nameljq Ram Doss, Janohey Doss, a,nd 
Monoman Doss, who thereupon became jointly entitled 
to the two eighth shares of their father, in the Nagpore 
bank and its dependeneies, 

On the 14th of June 1826, the firm of Muttychund, 
which up to that time had been carried on by Ram- 
chund at Calcutta, was finally closed, and an advertise- 
ment to that effect was a few days afterwards published 
in the Calcutta Government Gazette, in the English, 

N § 
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Persian, Bengalee Aiid N agree languages, aud all per- 
EABoo sons having claims on the Gakutta concern were 
DOSS requested to make the same known to Ranichuud 

bindabun Benares, by whom the same would be adjusted. An 
I50SS. announcement was published in like manner, stating 
that the Appellants, therein described as bankers in Ihe 
city of Benares, had opened a bank in Calcutia on the 
15th of the same month of June, undei' the inuno of 
M-uttgcJiund goniastali Baboo Janokeii Boss and Da- 
moder Boss.” This bank; it was alleged,' was esta- 
blished by the Appellants witli their own funds, and on 
their account, and was not a branch bank,, or in any 
waj connected with that at Bag pore; and it was in- 
sisted that neither Ramclmud nor any other person but 
the Appellants had any interest therein. It was also 
alleged that about this time a banking establishment at 
Benares, under the firm of ^‘Muddnn Gopaid Jcmokeg 
Boss, ’ was established by the Appeliant:s on their 
own account, aud with their own funds, independently 
of BamcJvmd.. The firms of Brijomokwn Boss Ram- 
Ckuud and the bank at Nagpore continued to be con- 
ducted by Ramchuud, the latter until his last illness, 
and the former up to the time of his death. 

In the month of November 1827, the Appellants 
opened a banl< at Benares, under the style of ‘%/ano- 

hld -k" it was insisted 

had at no time any control or interest in 

blishment. 

On the 10th of January 1828, Ramchimd made 
and executed a Will whpvow 

brother-in-law Bahl T» r ■ ““ 

(vassee) and bo.uoathing aevc-ral paouniary legacta 

be be,neathed the roaidne ol hia noa, and peraoni; 


i Aslf » 
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«tate to Ms grandson Baboo Um-rn Doo.% the son of 
Janokey Doss, the Appellant. 

The right to make such a Will, as well as its effect 

contested in the suit, hut was not 
affected by the decision on the Appeal. 

On the death of Ramchund, his brother-in-law and 
executor Dhiirrum Doss, took possession of all his real 
and personal estete, and managed and carried- on the 
nisiness of the firm of “Brijoniohim Doss Ramchund ” 
for the benefit and on account of the devisee and rei- 
ciiaiy legatee, IJosSy then a minor. 

On the 22nd of November 1830, MuUychimd, the 
jrother of Ramchimd, and the father of the Eespon- 
dents, Bmdahim Doss and Brijrutton Doss, filed a 
1 on the Equity side of the Supreme Court of Ju- 
dicature at Fort William in Bengal, against the Appel- 
lants, a,iid the Eespondents Honoman Doss (one of the 
sons of Moc'undloll, and grandson of Monohur Doss) 
and also against Ram and Janokey Doss (the 

other two sons of Mocmidloll,) when they should re- 
spectively come within the jurisdiction, praying that 
an account might be taken between him, Muttychmid, 
and the Appellants, and the sons of MocundloU, oi the 
pi ofits, dealings and transactions of the firm Gopaul 
Doss Bhowamiy Doss at Nagpore, during the ma- 
nagement of Ramchimd, particularly of all monies, 
jewels, effects, securities and property belonging 
thereto, withdrawn or taken out of the bank by 
Ramchund, or by his order, and applied in his own 
trade, or to his own use, and of all monies, jewels, 
effects, securities and property, received by him on 
account of the bank, and not accounted for in his life- 
time, and aat the Appellants, as co-heirs and repre- 
sen^ti'ves in estate oi Ramchimd, xm.g]it be decreed to 
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make good whatever should he found to have been 
so withdrawn, or received and unaccounted for by 
him, above Ms share and proportion in the bank, 
and that the Appellants might admit assets of Ram- 
chimd, sufficient to satisfy whatever should be found 
due, or that an account might be taken of the assets 
and estate of Ramcliuncl, come to the hands of the 


Appellants, or of either of them, as his sons, heirs 


and representatives, either by gift in his lifetime, or by 
bequest or inheritance since his death. The bill also 
prayed a dissolution of the partnership in the bank of 
Gopaiil Doss Blioivanny DosSy and an account of the 


dealings and transactions thereof, since the death of 
RamcJmnd^ and an apportionment of its property 
amongst the partners. 


The bill was amended before answer, and a prayer 
was added for an account of the dealings and transac- 
tions of the bank of Petum Doss JuggonioMm Doss^ 
(meaning the dependant or* branch bank of Joomna Doss 


Petum Doss at during the management of 

Bamchimd. The bill alleged that the Plaintiff MuUg- 
cJmnd was, and still continued to be, entitled by virtue 
of the gift from Gocool Doss to the whole of the share 


in the Is ag pore bank, which had previously belonged 
to Gocool DosSy and which, together with his own share 
theieiu, entitled him to one half share in that baiik^ 
that the branch bank at Cuttack was closed and dis- 


continued by Bamchimd so late as the year 1823; that 
Bamhund always in his lifetime evaded and delayed 
coming to any account with his co-partners, of the 
dealings and transactions of the bank, and that he 
died without coming to any such account; that on the 
occasion of taking upon himself the management of 
vhe Aa^poie bank after the death of Bamchimd j the 
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i laiutili MuttychuHd tor the first. time discovered that *^43' 
Ramchund .had, during his management thereof, frau- 
dulently and unknown to his eo-partners, withdrawn 
from the stock large sums of money, and several secu- bindabun 
lities, jewels, and effects, ot the value of twenty lacs poss. 
of rupees beyond his share, w^hieh he had applied to 
his own use, and had never accounted for; that for 
the purpose of concealing his fraudulent acts from his 
co-sharers, Ramchund had caused a great part of the 
books of account, vouchers, and documents of the 
Nagpore bank, to be removed from that bank into his 
own charge, and had secreted or destroyed them, and 
if they had not been destroyed by Ramchund in his 
lifetime, that since his death they had been concealed 
or destroyed by the Appellants; that the Nagpore bank 
had extensive dealings and transactions, and among 
others, wdth the separate banks of Ramchund at Benares 
and Calcutta, which were continued by these Appel- 
lants; that owing to .the trauduleirt removal of such 
books, accounts, and vouchers, the Plaintiff, MuU 
tychund, was unable to settle or adjust the accounts 
ot the NagpO'ie bank; that the Appellants, as the 
sons, heirs and representatives in estate of Ramchund., 
were liable, notwithstanding any Will or testamen- 
tary disposition by him, to account with the Plain- 
tiff, Muttychuud, and the other partners, and to make 
good the monies and effects alleged to have been 
withdrawm , and misapplied by Ramchund ^ that the 
Apirellants, as such sons, heirs, and representatives in 
estatej had by gift or descent from Ramchund, ' pos- 
sessed ■ themselves of ample assets to satisfy all such 
misapplications by him; that if any pretended Will, 

Deed, or other instrument of Ramchund, should be in- 
sisted upon as constituting any other person his legal 

III— 27 
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representative in estate, the same was fraudulent and 
inoperative to discharge the liability of the Appellants ; 
and that by reason of there being no competent Court 
of Judicature at Nagpore, or in the Provinces under 
the Bengai Presidency, the Plaintitf, Muttgchimcl, was 
unable, by any suit at Nagpore or Benares, to obtain a 
discovery on oath, or to enforce any aecoxint, or a dis- 
solution of the partnership, or to obtain any adequate 
redress in the matters in question in this suit, and that 
the Appellants were traders and iidaabitants of Calcutta, 
and therefore subject to the jurisdiction of the Supreme 
Court. 


The Appellants put in their answer to the amended 


bill on the 22nd of March 1832, and thereby set 
forth, among other things, that an agreement had been 
made by Bahoo Ramichwid and the Plaintiff, Mnttg- 
chiind, whereby a moiety of the share of Gocool Doss 
had been transferred by the Plaintiff to Baboo Ram- 
cJiund, and that the branch or dependant bank at Cut- 


tack had been closed a long time previous to the year 
1823. The Appellants stated that they did not believe 
that Ramchund ever evaded or purposely delayed 
coming to any account, or that he kept the Plaintif 
Muttycliund, or his other partners, in ignorance of the 
accounts and transactions of the bank at Nagpore, or 
the branch at Cuttack, but that they were unable to 
state whether at the time of the death of Ramchund 
the accounts of the Nagpore bank and of the Cuttcbck 
branch were or not settled between him and the Plaintiff 


Muttychimd and the other partners. They stated that 
they did not believe that Ramchund ever fraudulently 
or privately withdrew from the said bank any sums of 
money, securities, jewels, or effects, above his own pro- 
portion of the capital and profits thereof, or that he 



Oi\^ APPEALS EROxM THE EAST INDIES. 


183 


applied the same to his own use, without accounting 
with his partners, or that he had caused any part 
of the books, vouchers, and documents to be removed 
into his own custody, or ever secreted them. They posi- 
tively denied that they ever had concealed or destroyed 
any such books, vouchers, or documents, or that the 
same had ever been in their charge or custody. Thej" 
stated that they were unable to answer whether the A’ajgf- 
pore bank had had dealings with the separate banks car- 
ried on by Ranichimd in his lifetime at Benares and Cal- 
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eutta, but they denied that any such separate banks of 
Ramchimd, either at Calcutta or Benares, had been since 
his death continued by them; and they denied that by 
reason of the alleged removal of the books or docu- 
ments, or the concealment or destruction thereof, the 
Plaintiff Muttychund had been or was unable to settle 
or adjust the accounts of the bank. They insisted 
that they, the Appellants, were not the heirs or repre- 
sentatives of Ramchund in estate or property, and that 
they had no right, title, or interest therein. They ad- 
mitted that by certain deeds of gift, the purj)ort of 
which, with the dates, &c., they set forth, but not by way 
of inheritance or representation, they had derived from 
their father, property to the amount and of the nature 
and description specified in those deeds. They denied 
that any of such instruments of gift, or the Will of 
Ramchund, relied upon by them, were fraudulent or 
inoperative, or that their liability was not thereby dis- 
charged unless the banking establishment and other 
estate of Ramchund, which had been transferred or 


bequeathed to Hurry Doss, should prove to be insuffi- 
cient to answer all lawful claims upon the estate of 
Ramchund, The Appellants submitted, that whether 
fhe residuary estate of Ramchund, transferred or be- 
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queathed to Hurry Doss, was sufficient or insufficient 
to answer all claims upon it, yet the claim of the Plain- 
tiff, MuttycJmnd, could not be sustained as against them, 
inasmuch as the other sharers and partners in the Nag- 
pore bank had never interfered in the lifetime of Ram- 
cliund, and the Appellants had given up considerable 
claims as heirs, and it was not even alleged that Rani- 
clmnd was not at the time of the execution of such deeds 


of gift, and at the time of his death, in perfectly good and 
solvent circumstances: as the Appellants had released 
all their claims as the heirs of Ramchmul, and had ac- 
cepted in lieu thereof the property specified in the 
deeds of gift, and no claim having been made by the 
partners of Ramchund in respect of the matters in 
question, until long after his death, the Appellants 
alleged and insisted that they were purchasers of the 
property which they had derived from Ramchund for a 
valuable consideration, not only without notice of any 
claim thereon, but without any charge or just claim 
upon that property having in fact ever existed. The 
Appellants said that they believed that the Courts 
established by the Government in the Presidency were 
competent to compel and enforce an account of the 
deahngs and tx’ansactions of the Nagpore bank, and a 
•dissolution and partition thereof, and to give adequate 
rediess in lespect of the same; and they submitted as 
a question of law, whether they, being residents of 
Bemres, and traders of and in, but not actual inhabi- 
tants of, Calcutta, were then, by reason of their cariy- 

ing on trade within Calcutta, subject to the jurisdiction 
of the Supreme Court. 


^Ou the 7th of August 1832, the Plaintiff, Mutty- 
chund, obtained the common order to amend, not re- 
quiring a further answer from any of the defendants. 
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The matters introduced by amendment under this order 
consisted of certain charges relative to the jaghire 
of Kurmnci7i Barsey and Khundalah, therein men- 
tioned to have been granted to Ramchund by the Baja 
of Nagpore, and a prayer that the same might be de- 
creed to have been and to be the joint property of the 
pai-tners in the Nagpore bank, and that an account 
might be taken of the rents and profits thereof during 
tlu^ management of RamcJiimd, and since his death, 
and tliat a iiartition thereof might be made between 
tlie partners, and that the title-deeds and muniments 
thereof mig,’lit be decreed to be delivered up to the 
Plaintiff, Miifty(diund, as manager of the bank. The 
liill charged, in effect that Ramehmul had procured the 
jaghire, whicli was the joint property of the partners 
in the Nar/pore l)ank, to be transferred into or re- 
newed in Iris own name, and appropriated to himself 
the whole rents and x^i’ofits thereof, for which he had 
never aeeorintevd to his partners, and had possessed 
himself of the grant and title-deeds, and removed 
the same to hi.s own bank at Benares ; that ttpon 
the death of Ramchund, the Plaintiff, Miitty chmul , 
entered upon the management of the Nagpore bank, 
and into possession of the property and securities 
thereof, and. of the jaghire among the rest, and that 
by reason of the grant and title-deeds of the jaghire 
having been so removed from the Nagpore bank, and 
of the Plaiiitiff, M-iittycdimid, being unable to pro- 
duce the same when required, the jaghire had been 
.seized and sequestered by the Raja of Nagpore, and 
that the partners of the bank were likely to be de- 
prived of tlie l)enefit of the same. 

Honoman Doss and Janokey Doss, two of the sons 
of Mocundloll, filed their answers, and the cause 
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being at issue, witnesses were examined on both 

Baboo gides. 

Janokly 

DOSS deeds of gift mentioned by the Appellants in their 

ZL- ' . 

bindabun answer were put in evidence. Thev purported to be 

DOSS. ‘-,1V 

made in consideration of the natural love and attection 
of Ramcliund to his children, the Appellants, and made ■ 
no mention of the property therein described as being- 
received by the Appellants in full .satisfaction, or in 
lieu of their rights as his .sons, heir.s, and represen- 
tatives, or of any .separation or intended se|)araiion be- 
tween him and the Appellants; it wa.s not shown 
that the alleged Will had ever been acted on or 
treated as a valid instrument, and no aet.s of interfcirenee 
with the property of Ramcliund , either 1)y Dhii/rmm 
Doss, Joomiiah Doss, or Goherdhone Doss, were proved. 
Witnesses were examined, who swore in general terms 
that all the property of Ramchund had been possessed 
successively by Dhurruni Doss, Joomnah Doss, and Go- 
herdJione Doss, but none of them specified any portion 
of that property which they knew to have come into 
the hands or under the control of any of these persons, 
01 aiij- particular act which they knew to have been 

done by any of those persons, as alleged representa- 
tives of Ramchund, 

The cause came on to be heard before Sir John 
Pranks and Sir John Peter Grant, on the 7th of March 
.1834, and was heard on that day, and also on the 11th, 
12th, 13th, 14th, and 15th days of the said month, on 
which last day (Sir John Peter Grant having declined, 
on account of his having been counsel in the cause, to 
take any part in the decision) the judgment was pro- 
nounced by Sir John Pranks alone, who was pleased to 
order and decree, “that it be referred to the Master to 
take an account of the coo.ec at Pagporell 
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ings mentioned, and of the dependant cootee at CuttacJc, 
and also of the rents and profits of the jaahire called 

«/ <-' Janokev' 

Kurmnah Barsey and Khimdalah, in the evidence of the i^''ss 
cause mentioned, from the time that Ramchund became Bin DA BUN 
tlie manager of the said cootees respectively, up to the 
time of his death; and from the time last aforesaid to 
the present time ; with a like reference to the Master, 
to take an account of all sums drawn from the said 
cootees, or an account of the rent, &c., of the said 
jaghire, either by the said Ramchund in his lifetime, or 
the Defendants Bahoo Janohey Doss and Danioder Doss 
since his death, or the said Complainant, or any other 
person or persons on their accounts, or any or either 
of them respectively, or by any other parties to this 
cause, since the time that the said Ramchund became 
manager of the said cootees up to the present time, — 
any of the parties to the cause to be at liberty to 
apply for a receiver of the property, &c., of the said 
cootees and of the rents, &c., of the said jaghire, 
if so advised, — and if no such receiver should be ap- 
plied for or appointed, the said Complainant, as manager 

cl cootees, was declared accountable 
and should account for the profits and receipts thereof 
from the time he became manager thereof up to the 
dissolution thereof,, or until the final Decree in the 
cause:” All equities being reserved. 

Copies of the minutes of the above Decree having 
been obtained by the solicitors of the several parties in 
the cause, the Complainant, (Respondent’s father,) on 
the 17th day of April 1834, after Sir John Franks had 
resigned, and departed from India, obtained an order 
nisi to have the minutes altered and rectified, and the 
same were accordingly, in the month of April 1834, 

(when the said order was made absolute,) altered by 
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Sir John Peter Grant, the only remaining Judge, and 
the Decree was made as follows, viz. : 


The Coni’t doth think fit to order and decree, and it 
is hereby according'ly ordered and decieed, that the 
co-partnership in the ^oint family coolces oi banking- 
houses carried on at Nagpore, under the name, style 
and firm of Gopaul Dos!^ Phowanny Doss, and the 
dependant cootee or banking-lioiisc carried on at (kti- 
tach, under the name, style and firm of Pet urn Doss 
Juggomohmi Doss, in the pleadings of this cause re- 
spectively mentioned, be dissolved. And it is further 
ordered and decreed that it be, and it is hereby referred 
to George Money, Esq., the Master of this Court, to 
take an account of the dealings and transactions of 
the cootee or banking-house at Nagpore, in the plead- 
ings of this cause mentioned, and of the dealings and 
transactions of the dependant cootee or banking-house 
at Cuttack, and also of the rents, issues, and profits of 
the jagJiire called Knrnmah Barsey and Khimdalah, in 
the evidence of this cause mentioned, from the time 
that the said Ramchund became the manager of the said 
cootees or banking-houses respectively, up to the time 
of his death, and from the time last aforesaid to the 
present time, and to the dissolution thereof. And it 
was further ordered and decreed, that it be referred to 
the Master to take an account of all sum and sums of 


« 

money drawn from the said cootees or banking-houses, 
or on account of the rents, issues and profits of the 
said jagJme, called Kurnmali Barsey and Khimdalah, 
either by the said Ramchund in his lifetime, or by the 
Defendants Bahoo Janokey Doss and Damoder Doss 
since his death, or by the said Plaintiff, or any person or 
persons on their account or behalf, or on the account 
or behalf of any or either of them respectively, or by 



ON APPEALS PPvOM PHE BAST INDIES. 


189 


any other parties to this suit, since the time that the 
said Ramchimd became the manager of the said cootees jA^foicEY 
or banking-houses, up to the present time, and to the 
dissolution thereof, and that the Master, in taking such 
account, should make to all parties all just allowances; 
and for the better clearing- of the said account therehv 
directed to be taken, it was further ordered, that all 
parties do produce before the Master on oath, all hooks, 
accounts, papers and writings, in their or any or either 
of their hands, custody, power or control, or in the 
hands or custody of their or any or either of their ser- 
vants and agents, relating or in any way touching or 
concerning the matters thereby referred to the said 
Master; and that the said Master he at liberty to 
examine the parties. Plaintiff and Defendants, upon 
interrogatories, or viva voce, on oath, and to examine 
such witnesses on oath as shall for that purpose be pro- 
duced before him, by any or either of the parties to this 
suit. And the Court further decreed and declared, that 
any of the said several parties to this suit should be, 
and they are hereby at liberty to apply to the Court for 
a receiver of the monies, property and estate of the said 
cootees or banking-houses, and of the rents, issues and 
profits of the said jaghire called Kurmnah Barseg and 
Khundalah, if so advised : and the Court did further 

i 

decree and declare, that if no receiver should be applied 
for or appointed, the said Plaintiff, as manager as afore- 
said, of the said cootees or banking-houses, is account- 
able, and should account for the profits and receipts 
thereof, from the time he became manager thereof, up 
to the dissolution thereof, or until the final Decree to 
be made by the Court in this cause. And the Court 
did further order and decree, that the said Master 
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should make his report on the several matters thereby 
referred to him on or before the second Equity day of 
the third Term 1834. And the ' Court reserved all 
further directions, mth liberty to apply, &c. 


On the 26th of August 1834, the present Appellants 
preferred their petition, praying for leave to appeal to 
His late Majesty in Council, against the Decree of the 
15th of March' 1834; and an order of the Supreme 
Court, dated the 6th Septemher 1834, allowed the 
appeal. 

On the 4th of February 1835, the Eespondent’s 
father, MtiUychimd, died intestate, and on the 23rd 
of March 1835, the Eespondent and Bindabun Doss, 
his sons, heirs, and legal representatives, tiled their 
Bill of re\dvor, and the proceedings were duly re- 
vived. 

On the 7th of September 1836, the Appellants filed 
a petition of re-hearing, and the cause was accord- 
ingly re-heard in the Supreme Court, before Sir Ed- 
ward Ryan, Chief Justice, and Sir John Peter Grant, 
and Sir Beniamin Heath Malhin, Puisne Justices of the 
Court, on the 10th, 11th, 12th, and 13th January 
1837 : evidence was read on the re-hearing, which 
had not been read at the original hearing. And the 
Court, by a Decree made and pronounced on the 
9th of February 1837, ordered and decreed that the 
decretal order made and pronounced in the original 
cause on the 15th day of March 1834, should be, and 
the same was thereby affirmed. And the loetition of 
re-hearing filed by the Defendants Baboo Janokey Doss 
and Damoder Doss, of the 7th day of September 1836,. 
was thereby absolutely dismissed. Against this decretal 
order the present Appeal was brought. 
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Mr. Pemberton, Q. C., Mr. E. J. Lloyd, and Mr. 

JacJison, for the Appellants, in support of the 
Appeal, 


1S43, 
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Aigiied that the suit was not maintainable — the 
Appellants, being inhabitants of Benares, and, therefore, 
not within the jnrisdietion of the Supreme Court at 
Calcutta. [Their Lordships, however, intimated their 
opinion, that by trading in Calcutta, and having a 
house of business there, the Appellants were within 
the jurisdiction of the Supreme Court.] — That the 
Appellants never possessed or claimed anv riaiit to 
the shaie of TiciMcJiiiud in the bank at Ndgpor^, or 
to any part of the real or personal estate possessed 
by him at the time of his death, and that they Avere, 
consequently, not liable to the demand made by the 
Respondents in their suit, or to any of the debts or 
liabilities Avhich affected Ramchmid, at the time of 
his death. That BamcJiund having' made a valid tes- 
tamentary disposition, constituting an executor and 


representative, and disposing specifically of his share 
in the bank at Nagpore, and of the rest of his property, 
in favour of Hurry Doss; the executor and manager, 
together with Hurry Doss, became and Avere the repre- 
sentatives of the estate of R.amcJiimd; and that so far as 
the suit raised a demand against Banichund' and his 
estate, the executor and Hurry Doss Avere necessary 
parties to the suit, Tliey cited in support of the power 


of a Hindoo domiciled in Benares to make a Will, the 

if 

Mitaeshara, 256, par. 27. 1 Strange's Hindoo Lawy 

p. 169. Miilras Lachmia v. Chalekany Vencata {a), 


Bengal Regulations, XXXVI. of 1793, XXVIII. of 
1795, XLIV. of 1795, and V. of 1799. 


(a) 2 Moore’s Ind. App. Cases, 54. 
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Mr. Russell, Q. C., and Mr. Cochrane, for tlie Ee- 

baboo spondents, 

Janokey 

Contended, First, that in the eonntries where the 

Zf 

biiSdabun Mitacshara prevails, no one conld exercise individual 
Doss 

ownership over any portion of joint property, except for 
purposes recognized hy law; that thei'e must he sepa- 
ration and division to give any ]:>ower. ox'ei' a joini ances- 
tral estate. Nunulraw v. Kashec Panile (a). Hheo Siir- 
run Misser v. Sheo Sohal (b). Oonian Dull v. KiniMa 
Sing {(■). Sham Singh v. Mtissiiinmaiit I’niradlee {/I). 
Bliowamiy Churn Bunhoojea x. The Heirs of Ramkamil 
Bunhoojea (e). Secondly, that in Benares, where the 
family was domiciled, the Mliaeshara was llie ruling- 
authority. Daya-hhaga, p. 4, by Colebroohe. Maynvlui, 
1 ? . il a^ . I also at Boiubay. Ilam/ioon- 

wur V. Ummur (/), by which law, a lestamentary 
disposition was not recognised, and, thei-efore, could 
have no validity. 1 Wm. ilaemagh ten’s Hindoo Law, 4. 
1 Strange’s Hindoo Law, 266. 2 Strange’s Him 
LaAV, 419, 437. 2 Golebrnoke’s Dig. 516. T out jar 

Hurjeeimn v. Nurhherani (g). Gmigaram IVissannnath 
V. Tappee Baee (h). Mussnmat GnoJab v. Miissinnat 
Phool (i). Ichkaram Shnmbhondus v. Pruinainiind (k). 
Hureewulubh Gungaram v. Keskoivram Hheodas (/). 
Thirdly, that, if the alleg-ed "Will was to be taken as a 
deed of gift, it was not merely voidable, but al)solutely 
void. The Mitacshara, p. 257, par. 27 ; p. 27.9, par. 10. 
Daya-hhaga, par. 83, p. 52 ; no possession having been 
delivered in the lifetime of Ramchund. And, lastly, that 


(a) 3 Ben. Sucl. Dew. Eep. 233. 
(a) 3 Ben. Slid. Dew. Eep. 145. 
(e) 2 Ben. Sud. Dew. Eep. 202. 
(g) 1 Borr. Bom. Sud. Dew. 380. 
(i) 1 Borr. Bom. Sud. Dew. 157. 
(Z) 2 Borr, Bom. Sud. Dew, 6, 


(b) 4 Ben. Sud. Dew. Rep. 158. 
(d) 2 Ben. Sud. Dew. Eep. 74. 
(f) 1 Borr. Bom. Sud. Dew. 417. 
(// ) 1 Borr. Bom. Sud. Dew. 372. 
(*) 2 Borr. Bom. Slid. Dew. 474, 
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the decretal order of the Court, ordering the partner- 1 S 43 . 
ship to be dissolved, and directing merely the account baboo 
of the partnership deahng, was according to the usual 

practice of the Supreme Court at Calcutta. Clarke’s bindabun 
Eules and Orders of the Supreme Court at Calcutta. 

The Eight Hon. Dr._ LusHirroTON : 

This is an Appeal from the Equity side of the 
Supreme Court of Judicature of Bengal, and the case 
was fully ai'gued before us some time since. Many 
questions of great importance and difficulty in Hindoo 
law were raised and discussed; the evidence also, as 
to disputed matters of fact, was argued upon at length. 

The precise ground, however, of the Decree in the 
Court below, did not satisfactorily appear; this, theii’ 
Lordships were anxious to ascertain, and for such pur- 
pose it was necessary to wait for some time. This 
circumstance, added to the gi'eat complexity of the 

case, has delayed judgment much longer than is usual 
in this Court. 

The present Appellants are the sons of Banichund 
Boss, who died on the 7th of February 1828 — they 
were the Defendants in the original suit. The Eespon- 
dents are the sons of Muttychund Doss,' the original 
Plaintiff, who died on the 4th of February 1835. 

Ramclmml and Muttyckimd were brothers, the suit, 
therefore, as relates to those pai’ties, is between first 
cousins. 

The family was originally joint ; but it is admitted 
on behalf of the Eespondents, that the}'’ became se- 
parate in 1795, as to all property, save two coptees, a 
princi-pal cootee at Nag pore, and a branch cootee ai 
Cuttack, and also another at Benares, which is 

not the subject of this suit. 
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_jS 43 .^ RamcJmnd, the father of the Appellants, managed 
Baboo the Bank at Nagpore, till Ills death ; and the object of 
DOSS the Eespoudents is to obtain from the Appellants, his 


bindabun sons, an account of all Ramchimd’s dealings with that 
bank, and to make them responsible. The Respon- 
dents allege that the Appellants are the heirs and re- 


presentatives of Ramchmid, and, therefore, liable for his 


acts and debts. 

The Appellants say that they are not the represen- 
tatives, because they became separate from their father 
in 1823 — that by deed of gift they took a part of the 
property as separate — that the remainder was the sepa- 
rate property of Ramchuud, who by Will, dated 10th 
January 1828, liequeathed it to Hurry Doss, the son 
of Janokey Doss, one of the Appellants, wliieh Hurry 
Doss is out of the jurisdiction of the Court, and no 
party to these proceedings. 


In reply to this defence, the Respondents say, 1st,-— 
That it is not true in fact that the separation of the 
family took place in 1823.— 2nd, That there being no 
such separation, the deed is void, and they say the 
whole was a fraud.— 3rd, That no Will, under such 
circumstances, could be legally made, for that: there 
could be no legal Will without a previous separation. — 
4th. They say that by the Hindoo law, the sons arc the 
heirs and rejoresentatives of th6 deceased, even though 
he had made and could make a disposition of his estate 
to other persons ; that, therefore, they are accountable, 

and that the objectibn to the want of parties falls to 
the ground. 


This cause originally came before Sii' JoJin Franks, 
and on the loth of March 1834 he made a Decree, 
which in April was slightly altered by Sir John Peter 
Qrant. By that Decree the co-partnership in the joint 


# 
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family cootess, at h agpore and (Juttach, was dissolved, 
ciiid an account ordered to be taken from the time 


Ramchund became manager till his death, and till the 
dissolution. 


After this Decree had been pronounced there were 
othei proceedings by Bill of Review, and otherwise, 
which it is not necessary particularly to take notice of. 

The cause was afterwards re-heard by the full Court, 
and on the 9th of February 1837, the Petition for re- 
hearing was dismissed mthout costs, and the Decree 
■was afiSrmed. 
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We have been enabled to obtain an extract from the 
minute of Sir John Peter Grant, who sat as one of the 
Judges, and under the date of the 9th of February 
1&3<^ we find the following note : — “ Do not enter 
into any other question of Hindoo Law, but that Ram- 
chimd could not deprive MuUychund and others, of their 
right to call upon the sons, the legal representatives 
of Ramchund, for an account.” 


This appears to be the only ground on which the 
claim was rested, and the question, therefore, is, whe- 
ther the proposition of law- involved in it, be true and 
sufficient to sustain it. 


Now, as there was no decision as to any of the con- 
tested facts in the cause, it may be expedient to tiy the 
proposition on the assumption that all the facts were in 


favour of the Appellants; for if any of the facts in 
controversy being found in favour of the Appellants 
would infringe the proposition of Law-, it would be right 
to have in some way previously determined upon them. 


The alleged facts are, — -a separation between Ramchund 
the father, and his two sons the Appellants, in 1823; 
a gift by him to them of part of his property; a eeder 


by them of all right to the remainder; a Will hj Bam- 
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chuiid, ill favour of a third party, of all the remainder, 

Baboo eonsequentlv that the sou had no interest in these 

Janokey ^ 

DOSS coo^ees, they being part of the sole property of Mam- 
bindabun chmid ; that they took no benefit under their father ’s 

Doss T * 

Will; were not, in the English meaning, his represen- 
tatives, and could not be liable for his debts. 

The consequences of that legal proposition are cer- 
tainly very strong ; for granting the legality of the sepa- 
ration and testacy, persons might be made accounting 
parties and liable for the Testator’s debts who took 
nothing under his Will, and this without making the 
executor, if tliere was or could be one, or tlie residuary 
legatee, a party. 


There is another observation which necessarily oc- 
curs, if the Hindoo Law were as stated, and known so 
to be . it is difticult to uiidex’stand why there were so 
many allegations in the Bill, and whj^ such voluminous 
evidence was entered into on both sides, and that if 
such were not the generally known and acknowledged 
law of India, we should naturally have expected a more 
foimal Judgment on so very important a point. 


It is also fit to state, that in the course of 
proceedings, issues were asked tor on the part of cxi\ 
Appellants to try the vahdity of the Will and the Deeds 
.Again, it must be remembered that the Decree can 
not stand unless it be first clearly proved that the Ap. 
pellants are, if anything should be found due to tin 
Respondents arising from the acts and dealings oi 
hamcJiund, liable to answer that demand; we cannol 
make a Decree, ordering them to account, without firsl 
fot™™^ they are liable to pay if anything be 

been assumed, a mere direction to inquire and report. 
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It proceeds, and must always proceed, upon the as- 
sumption that the party calling for it is entitled to the 
sum found due. It is a Decree affirming his rights, 
only leaving it to be inquired into, how much is due to 
him from the party accounting. 

Neither Hurry Doss, the residuary legatee in the 
Will of Ramchund, nor the executors, if there be any, 
are parties to this suit ; indeed. Hurry Doss is ad- 
mitted to be out of the jurisdiction of the Court. If 
the Will be valid (and the Court in acting as they 
have acted must have taken it for granted that the 

ill if "v alid would make no alteration in their 
Decree)— If the Will be valid, and there be sums due 
fiom the estate of Ramchund to the Respondents, then 
of course those demands must be satisfied out of the 
assets of Ramchund, and the person most interested to 
maintain^ the vahdity of the Will and to contest the 
claims of the Respondents is Hurry Doss, who is not 
a party ; and it appears to their Lordships that in the 
absence of Hurry Doss the validity of this Will cannot 
be tried. 

Neither do we think that its invalidity can be 
assumed as against the present Appellants, especially 
when we recollect that an issue to try its validity was 
asked for ; assuming the law to be as contended, that 
the Appellants are the representatives of Ramchund, 
iheir father, Tlill or no Will, and as such might in 
some events be called on to account, yet as the Will 
may, notwithstanding the Decree, be a valid Will, and 
as Hurry Doss may be in possession, or the executor 
may be in possession, of the assets of the Testator, 
certainly they must be considered to be necessary par- 
ties to this suit, for if the Will be valid they must be 
primarily accountable. 


1843- 


Baboo 

jANOKEy 

Doss 

V. 

Bindabxjn 

Doss. 


II v'—SS 
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i8j 3. For these reasons we are of opinion that the Court 
Baboo was mistaken in acting upon the presumption that the 
^^Doss^’^ ordering an account to be taken did not decide the 
BiNuiBUN right. We, therefore, reverse the Decree ; but, look- 
ing at all the circumstances of the case, we tliink it 
should be without costs. 

It is almost needless to remark that this is the Judg- 
ment only of those who heard the cause, and .not of 
others of their Lordships who are now present — ^it is 
the judgment of Mr. Baron Parke, Lord Brougham, 
and myself. 


.Sbi Sunkuk Bhaeti Swami ----- Appellant, 

AND 

SiDHA LingayaH' Chaeanti - . - Respondent.* 

' On Appeal from the Sudder Bewanny Adawlut of 

Bombay. 


Jw'isdiction of Civil Courts — Grantee of dignity from Crown — Bight of 
suit of as against usurper of such dignity — Bight to exclusive exer- 
cise of Adavi Palki {right to he carried 'in palanquin in religious 
occasion) if a civil right — Assumption hy another — If gives a cause 
of action — Duty of Subordinate Courts trying such actions — Practice. 

Claim by the Swami, or chief priest of the Smartava sect of Brahmins, 
in Bombay, to the exclusive, right of adavi pallci, — being carried crosswise 
in a palanquin, on ceremonial occasions, in virtue of a grant from the 
ruling power to a predecessor in office. 

Whether > an action is maintainable by the Law of Bombay, in the Civil 
Courts, by the grantee of such a dignity against a party who assumes the 
like privilege. Quaere^ 

;th^jJy”843. question in this case respected a claim set up by 
' ■ ^ the Appellant, as Swami, or chief priest, of a samMhana 
(college or residence)^ of the Smartava sect of Brahmins, 
to a special right and privilege called adavi palki/’ 
namely, of being carried on ceremonial occasions in a 


Present^ Membe 2 -s of the Judicial C ommittee, —lAxe Pre^ 

^dent, Lord Bri^gham, Lord Campbell, the Vice-Chancellor Knighi 
Bruce, and the Bight Hon. Dr. Lushington. 

Pri^ Coundllore, —Assessors,— Sir E. H. East, Bart., Sir A John- 
8ton, Knt., and Sir E. Ryan, Bart. 
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palanquin borne by the hamals (porters) crossways, so ^^43 
Jiat th-e poles traverse the line of march ; and not sei'sunkur 
lengthways, according to the ordinary mode in which K” 
palanquins are carried. ='• 

SiDHA LIN- 

4 j • • • GAYAU ChA“ 

Accoraing’ to an opinion which prevails amongst the 
Biahmins throughout India, a great religious teacher, 
named Sri Sunkur Acharya, who is represented as an 
incarnation of the Deity, flourished about 1,000 years 
ago, and reformed che Hindoo modes of worship, which 
had become very corrupt. He introduced so many 
changes, that he is looked upon as the founder of that, 
which is now regarded as the orthodox faith of the 
Hindoos, of which the Brahminical professors are called 
the Smartava sect, or that which professes the doc- 
trine of the Smritis, or inspired code of laws. In order 


to preserve and propagate his doctrine, Simlcur Acharya 
established a math, or savasthan (college), at Sriny'iri, in 
Mysore, of which he was the Swami or high priest. From 
him descended a long' line ot Sivamis, who presided over 
the riiath at Sr'ifiyif'i, and who are called heirs, or more 
correctly successors, of Sunkur Acharya. In process 
of time the Sfinyiri savasthan has become divided into 
hve or six maths, of which the Swamis claim to be 
regarded as successors of Sunkur Acharya, and of his 
most eminent successor Sri Vidyarana, who flourished 
about seven centuries ago. As successors of these 
distinguished persons, the Swamis of these ditferent 
maths claim and recognize in each other an equal par- 
ticipation in the honours and privileges accorded to the 
founder by the princes of India, who in all times ap- 
pear to have held these maths in high honour, and 
treated their Swamis ' with the utmost reverence. 
Amongst the privileges and honours said to have been 
thus originally conferred, was the one now in contest. 
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1843 - The Appellant, who claimed to be heir or successor 

Sri Sunkur of the above-mentioned Swamis of Sringiri, contended 
Bharti 

swAMi that the privilege of the “ adavi palki” appertains ex- 
siDHA ' inN- clusively to those Sioamis who are heirs and spiritual 
representatives of Sri Sunkur Acliarya and Sri Vidya- 
rana Swami. 


A few years ago, the Appellant, the present Sunkur 
Bharti, came to Bharivar, in the Presidency of Bombay, 
which is near the town of Iloohli, where a lai'ge part 
of the population consists of Lingayats, or worshippers 
of Siva. Between this sect and the orthodox Smar- 


tava Brahmins there has existed a quarrel for many 
centuries. The Eespondent, who was the Charanti 


Ayah, or chief priest of the Lingayats, at Dharwar 
and EooUi, (having succeeded to that dignity about 
five or six years before the commencement of the pre- 
sent suit,) was in the habit of coming from Dharwar 
to visit a math of the Lingo, yats, at Hoobli, in his pa- 
lanquin, which, according to the testimony of a great 
number of witnesses, had always, up to the year a.d. 
1835, been carried by the hamals (porters) straight- 
forward in the ordinary way. In that year, on the 
occasion of the religious festival of Rath Ootsava, (a 
ceremony in which an idol is mounted on a chariot, 
and canned throughout the public streets of the town 
m procession,) the Respondent was carried in his pa- 
lanquin, borne crossways through the javuUa pet 
(cloth market) of Dharwar] and afterwards, in the 
month of July in the same year, at a time when there 
was no rehgious festival, he came from Dharwar, at- 
tended by an immense crowd of Lingayat followers, 
and entered the town of New Hoobli in the palanquin 
earned crossways. This assumption of the peculiar 
privilege of the Swami of Sringiri was felt to be a great 
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outrage and insult by the Bmartava Brahmins, who 
were assembled in large numbers near the pagoda of 
the god Callamba and the Appellant’s math, and an 
affray took place between the parties, which led to the 
apprehension of several of the rioters, who were 
brought before the Session Judge of Dhanvar. ■ 

In consequence of these proceedings, and in order to 
settle the question of privilege, the Appellant instituted, 
on the 17th day of May, 1836, a suit in the Zilla Court 
of Dharwar against the Respondent, alleging that the 
privilege of being carried crossways in a palanquin 
belonged exclusively to him, and that it had not been 
hitherto enjoyed by any one except the Swami of the 
savasthan- of the Bmartava sect of Brahmins, and laid his 
damages at the sum of 15,000 rupees for the injury 
sustained by him by reason of the Respondent’s as- 
sumption of the right in question; the Plaintiff also 
prayed for an order, that in future no one should act 
in opposition to the established rules, and carry a 
palanquin cross or sideways. 

The Defendant by his answer took issue upon the 
allegations ef the Appellant, and challenged the pro- 
duction of any sunuds, sammut-pafra (deeds of gift or 
patents, of appointment), whereby he could substan- 
tiate his exclusive right. In the reply, the Appel- 
lant re-asserted Ms exclusive right to the privilege in 
dispute. 

The Respondent having rejoined, and the suit being 
at issue, a great many -witnesses were examined on 
both sides, and the depositions of the vdtnesses taken 
the preceding year, on the occasion of the affray at 
Hoohli were given in evidence by the Appellant. 

The Appellant also examined seventeen witnesses, 
whose testimony went to prove that he had been car- 


1843- 


Sri Sonkur 
Bharti 
Swami 

V. 

SIDHA LIN- 
GAYAH CHA- 
RANTI. 
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'S'lJ- ried in Ms palanquin cross or sideways; but no evi- 
Sri suNKUR denee was adduced by Mm to show that he had any 


w v-v v-- ^ v, w rxj w Ti -w- v^V V-VJLJ. 

BHpVRTI *' 

swAMi exclusive right to be so carried; and no stinud or 
sidha’ i.in- documentary evidence was produced, nor was any 
^^RANTi!*"^’ evidence given of any injury sustained by the Appel- 
lant, by reason of the Respondent having been carried 
in that manner. 

It was established, by the evidence of witnesses ex- 
amined on the part of the Respondent, that the Ayah 
or head of his sect had exercised the right in question 
for some years previous to the institution of the suit, 
and that the Respondent had himself also exercised 
the same right. 

The Appellant presented a durkJiast and framed in- 
terrogatories for the examination of certain persons of 
rank, whose evidence could only be procured through 
the medium of the Political Agent at Dhanvar (Mr. 
■Dunlop). The substance of these interrogatories was 
to require the vdtnesses to state what peculiar privi- 
leges the Appellant possessed! in what way the Ap- 
pellant used his palanquin? and whether any one else 
was carried in the way the Appellant was ! The Re- 
spondent framed interrogatories for the cross-examina- 
tion of the same witnesses, seeking to elicit what proofs 
there were of the privilege claimed by the Appellant. 
Difficulties were raised by the Political Agent in pro- 
posing these questions to the persons whose evidence 
was desired. Amongst other objections, the Political 
Agent considered that the parties would not conde- 
scend to enter into or explain the proofs of any state- 
^ they might make. Eventually the Court came 

to the conclusion that the evidence of the persons in 
ques ion could not be procured ; making the observa- 
t.o„, tiat even if the desired qaertions were forwarded, 
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it did not appear to the Court that they would go to 
prove the plaintiff’s case. 

On the 24th of October 1836, the Zilla Court of 
Dhanvar delivered its Decree, which, after stating the 
iiature of the action, proceeded thus: — “The Court is 
of opinion that to grant to any one the exclusive privi- 
lege of going in procession in a palanquin carried cross- 
ways, and to forbid all others to do so, would be justi- 
fied only by the raost conclusive evidence of the for- 
mer’s right. He should have produced a sumd, and 
have proved that immemorial usage had been in con- 
formity to the sunud. On reviewing what has been 
placed on the record in this suit, the Plaintiff has never 
asserted that there is any sunud extant, or that there 
ever has been. In interrogatories presented to the 
Court by the parties, for transmission, to Chintamun 
Row SaJieh, of SangJi, there is some inquiry as to 
whether there are any ‘dakhala’ (proofs) in his case, 
but it is this very expression which has elicited the 
Political Agent’s objections. The evidence adduced 
by the Plaintiff, as to his enjoyment of the privilege, is 
deficient, both in substance and quality, and by no 
merns amounts to proof; and the Court is of opinion 
Pie testimony produced by the Defendant is as strong 
in his favour in this particular.” Hence the Court 
decreed that the Plaintiff had not established his right, 
dther by documents or by prescription, and accord- 
ingly disallowed his claim, and directed him to pay all 
the costs of the action. 

On the 21st of November, the Plaintiff petitioned 
the ZUla Court for a new trial, stating that on diligent 
search a sJiasun, or grant, inscribed on copper, had been 
discovered, which conferred the exclusive right to the 
privilege claimed. The Court having twice demanded 


1843- 

S ' 
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the production of the shasnn, on the 29th of Novem- 
SRiSuNKUKjer ordered as follows: — “There, seems to be no reason 

BHARTI 1 'll o 

swAMi at all for a new trial, therefore the prayer of this peti- 
Sidha' Lin- '^ion is not complied with.” 

°'^EANTi^'^’ Plaintitf afterwards produced to the Court two 

shasuns on copper, when the Court made the follow- 
ing order: — “That no one can understand the shasims 
in question, and it is also not known what language 
they are written in, and without an authentic transla- 
tion they cannot be received.” 

From the Decree of the Zilla Court of DharwaT, the 

Appellant appealed to the Sudder Dewanny Adawlut 
of Bomhay. 

The Appellant tendered the copper shamm to the 

Sudder Court as evidence of his title, but being in the 

Nayri character, they were transmitted by the Sudder 

Court with a precept to the Zilla Court of Dharwar for 
translation. 

The alleged effect of the simiids was that of a grant 
to Yidyarana of the privilege of going through the 
country in a palanquin sitting crossways. And before 
proceeding further, the Court called upon the Appel- 
lant to prove: that this privilege had been enioved 
since the date of the smiud by Vidyar ana’s heirs. ' It 
wa^s also to be proved tliat lie was Vidyaram/s heir 
In eoiif ormity mth this, the Smlier Court referred 

fuk!re“denS 

so™* witnesses, and produced 

and tl from VUtfarana, 

cWmfd* *T w ‘>'® 

imed. The Eespondent also examined thirteen 

wtaesses m opposition to the claim made. 

. 0 additional evidence having been remitted to the 
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Suddei , that Court resiimed their eonsideratioir of the 
appeal, 'when J o'hu Pyne, Esq., the Third Acting' Puisne sunkur 
JiKlge, recorded a minute bearing date the 24th of Ja- sw'ami 
nuary 1838, -whereby, after considering the case, he sidha' un- 
stated as follo-vws:— “I would amend the Decree of the rIntl 
Z'll'a Court by awarding nominal damages to the Ap- 
pellant, and prohibiting' the Respondent from ha'wing 
his palanquin carried crossways; and even did I not 
do so, I would desire to refer a ease of such import- 
ance to a full Court.” 

In the month of February 1838, the suit came be- 
fore all the Judges, and ,7. B. Simson, Esq., the Senior 
Puisne Judge, recorded the followung minute: — 

“To support such an action, I submit, the Plaintiff, 
flu? present Appellant, should have most satisfactorily 
established, not only that he had such privilege of 
riding on state occasiorrs, but that he had the exclusive 
Trri'''ilege, or at least that his rights were injured by the 
Respondent’s assumption of a similar dignity, and that 
the Respondent had not airthority to do so. 

In the original trial before the Judge at DJiarwar, 
the Appellant failed to prove arry part of his case. 

On lear-ning what the Judge considered indispensable, 

\ i/. a specific ftunud, he protessed to have such a grant; 
and after much delajq and long subsequent to the de- 
cree against him, certain inscriptions on copper were 
])roduced, which the Judge refused as unintelligible. 

r srrlrmit that the evidence thus tardily and suspi- 
oiousfy adduced should at least be most cautiously ad- 
mrt.ed, and that in most cases these circumstances 
rvoiild go far to prevent its admission at all. 

Thus far as to form, which is palpably against the 
AjDpellant ; the srrbstance of the sunuds appears to me 
but little more in his favour. 


Ill— 30 
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'-Two inscriptions on copper are brought forward, 
Sri sunkuk urofessing to he written respectively a.u. 1244 and 

Bhakti . 

swAMi 1296, that is, between five and six centuries ago, by the 
sidha Lin reigning princes of ‘Madhya Desh’ and ‘Dakshati Bang/ 

RANTi. granting a certain Gooroo certain privileges. Their 
purport is not yet legally before the Court. Two Bhats’ 
signatures are attached to the alleged translation, but 
the Bhats themselves have never been examined as to 
the authenticity of the translations ; and I confess I 
have great doubts. Then, again, I see nothing to 
satisfv me that the copper plates themselves are ge- 
nuine; thus I should reject them on the very threshold. 

“But, suuposing them to be duly admitted, we must 
be most liberal in our concessions to the Appellant 
before w-e a-ward that a grant to the said Gooroo is to 
be continued to him, because he is considered by his 
disciples, after a lapse of centuries, the spiritual re- 
presentative of the said Gooroo. 


“Even w’-aiving this objection, how- is the Appellant’s 
claim supported hy these copper plates? I do -not 
understand the alleged stmuds to grant any exclusive 
pi ivilege to the Gooroo to I’ide sideways in a palanpuin 
on occasions of ceremony, and still less can it be ga- 
thered that such privilege is granted as an hereditary 
appanage to the Gooroo’ s spiritual representatives, and 
it must be borne in mind that the Appellant’s right 
(except exclusively) is not called in question; he, on 
the contrary, g'ainsays the Respondent’s right.” 

The learned Judge then stated that he was prepared 
to reject the Appeal, adding his reasons; to which Mr 
GroenhiU, another Judge, assented, stating the grounds 
of his opinion, both of which will be found in the 
Judgment of their Lordships {a). 



(a) Post, 214, 15. 
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On the 23rd of February 1838, the three Judges of 

the Sudder Deivanny Adawlut concurred in affirming sri sunkur 

^ Bha rti 

the Judgment of the Zilla Court of Dharwar with costs, swami 
From this Decree the Appellant brought the present sidha cin- 

4 1 GAYAH CHA- 

Appeal. ranti. 


Mr. Charles Buller, Mr. Jachson, and Mr. Forsyth, 
for the Appellant. 

This dispute is between the high priest of two rival 
sects. The Appellant, as, the priest of the Smartava 
Brahmins, the Orthodox Hindoos, claims the exclusive 
right and enjoyment of the privilege of adavi palhi. 
This privilege and honour is derived by the Appellant 
as the heir or spiritual successor of one Sri Vidyarana, 
who enjoyed the same by virtue of a grant from the 
ancient Rajas of Anagoondy. From the especial re- 
verence in which the powers of India have held this 
privilege from remote times, it is clear that it cannot 
be usurped by the priests of other sects, who can show 
no similar grant, without derogation of the rights of 
the Appellant. It may appear, to our European no- 
tions, absurd to claim such a privilege, yet allowance 
must be made for the peculiar customs and the im- 
portance of this distinction in India. This high honour 
conferred upon, and exclusively exercised by, the Ap- 
pellant and his predecessors beyond the reach of legal 
memory, has been infringed and damaged by the 
usurpation of the Respondent, who can show no such 
I’ight by grant or custom. 

[Lord Brougham: Have you any instance of an 
action being sustained in India by a person claiming 
the whole and entire enjoyment of . any right or privilege 
against another, not for interfering with or disturbing his 
right or franchise, but for- using it without authority? 

p 
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1843 - TMs is not an action for a disturbance of a right — it is 


SRisuNKURfor exercising that which you claim exclusively.] 

Bharti 

swAMi The Bombay Regulation of 1827, chap. 2, see. 21, 
sidhI' t in- cl. 1, enacts, that the jurisdiction of the Civil Court 
shall extend to the cognizance of all original suits and 
complaints, and for the recovery of damages on ac- 
count of an alleged injury to the caste and character ot 
the Plaintiff arising from some illegal act or unjusti- 
fiable conduct of the other party. And in Nhanee v. 
Hureeram Dlooliihh (a) an action was brought by the 
Plaintiff for loss of character, the Defendant having 
wilfully and maliciously caused the loss of liis character 
by omitting to invite him to a solemn feast, and da- 
mages awarded. But it is said by the Respondent, that 
even assuming that our right was established, still no 
action could be maintained for such infringement. If, 
however, we can prove our right, though no pecuniary 
damage, we are entitled to maintain an action. 

V. White (b). ■ 


The cause has been improperly tried in India. The 
Courts refused to examine witnesses named by the Ap- 
pellant, who, from their station and qualifications, could 
have given material testimony with respect to the 
privileges in question : this alone entitles us to have 
the cause remitted to India for a fresh trial, Jeswunt 
Sing-jee v. Jet Sing-jee Uhby Sing (c), if the Decree of 
the Court below is not at once reversed, as we submit 
it ought to be. 


Mr. Wigrawi; Q.C., Mr. E. J. Lloyd, and Mr. 
Edmimd F. Moore, for the Respondent. . 

The Appellant is under an absolute obligation to 

(a) 1 Borr. Bom. Snd. Reps. 84. (&) Lord Raym, 938. 

( 0 ) 2 Moore’s Ind. App. Cases, 424. 
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show that there was an exclusive possession of the 1843. 
privilege, and that such possession was under grants ; sri sunkur 
but the evidence adduced by him does not establish 
any title to the exclusive right or privilege claimed, sidha’ lin- 
The grants produced by them were inadmissible. No 

KANTI. 

evidence was given where the shasuns had been kept, 
or from whose custody they came. But if such proof 
had been given, this was not a proper subject of an 
action, and the infringement complained of was not a 
legal tort. All honours or dignities must be con- 
sidered as residing in the sovereign, who had the right 
of imparting to others those honours he originally held 
himself. He alone could complain of the usurpation, 
being the fountain of honour. Neither had the Zilla 
Court jurisdiction to entertain the suit. The Bombay 
Eegulation of 1827, chap. 2, sec. 21, el. 1, declares 
that the jurisdiction of the Court shall extend to have 
cognizance of all original suits respecting the right to 
moveable and immoveable property, rents, govern- 
.ment revenues, debts, contracts, marriage succes- 
sion, damages for injuries, and generally of all suits 
and complaints of a civil nature. It is clear that no 
jurisdiction is given to the Civil Courts by this Re- 
gulation to entertain a case like the present. If, in- 
deed, there was a Court of Chivalry, as formerly 
existed in this country, a party might maintain an 
action. The onus would lie on the Appellant to show 
that there was a particular Hindoo Law which not 
Dnly gave a right of action, but that there was a com- 
petent Court to entertain it. The case of Nhanee v. 
Hureeram Dhoolubh is against the Appellant’s proposi- 
tion, for there the Sudder Court expressly declared 
that they would not entertain any such action in future, 
unless some specific injury could be proved by the in- 

P 2 
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1843 dividual complaiiiiug’. No authority is given to the 
Sri sunkur Courts in India, excepting the Supreme Courts, to ex- 
swIm” ercise an equitable jurisdiction, by interfering by nega- 
siDHA ’ LIN- tive decree and restraining parties by injunction from 
GAYAH CHA- Jf therefore, the right was estabhshed, the 

Courts could not prevent its infringement. 


Upon the question of the rejection of evidence, we 
submit that the Court below was the only competent 
judge. 


1 2th July Lord Campbell: 

" This is an appeal against certain Judgments of the 
Zilla Court of Dharwar and the Sudder Dewanny 
Adawlut of Bombay. The Appellant, as Swami or 
Chief Priest of a College of the Smartava sect of 
Brahmins; claims by grant from the Supreme power of 
the State the privilege of adavi palki — of being carried 
on ceremonial occasions in a palanquin borne cross- 
ways, so that the poles traverse the line of march. 
The Respondent claims a like privilege as Chief 
Priest of the Lingayats, worshippers of the G-oddess 
Siva. 

The suit arose from the Respondent, in the month of 
July 1835, at a great religious festival at Hoobli, within 
the Presidency of Bombay, having been carried through 
the Bazaar in his palanquin crossways, attended by a 
crowd of Lingayat followers, in sight of large numbers 
of Smartava Brahmins, who, denying the right of the 
Respondent to this prmlege, considered the assump- 
. tion of it an insult to their sect. In consequence, on 
the 17th of May 1836, the Plaint was filed by the Ap- 
pellant in the Zilla Court, asserting his own right ; 
complaining of the usurpation of the Respondent, claim- 
ing damages, and praying an order in the nature of an 
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injimctionj tliEt in fnturG tliG RiGspondBiit slioiild. not I30 
carried in a palanquin crossways. 

Their Lordships see great reason to lament the 
inannei in which the suit has heeii conducted and dis- 
posed of both in the Zilla Court and in the Sudder 
Dewanny Addwluf. After a protracted litigation and an 
enormous expense, they are not now enabled to decide 
the rights of the parties, and they are driven to remit 
the cause for further consideration and inquiry. 


tS43. 


Sri Sunkur 

BHARTI 

SWAMI 


V. 

SlDHA LIN- 
GaYAH CHA- 
RANTI. 


The Judges below had a plain course to pursue — to 
consider first, whether, assuming the facts alleged to he 
true, they had jurisdiction to entertain the suit ; and if 
they had, then giving the parties the opportunity to 
adduce their evidence, to see whether the right claimed 
by the Appellant was established, arid that claimed by 
ihe Respondent was negatived. But no distinct opinion 
is expressed by them respecting the law of the case, 
whether the action is maintainable or not, and, important 
evidence being excluded, the facts are left in a state of 
great uncertainty ; so that we cannot venture with any 
safety, either to affirm or reverse the Judgment by which 
the Appellant is said to have been nonsuited. We do not 
expect to see proceedings in the native Courts in India 
conducted with technical form and precision, but the 
suitors ought to have the benefit of the exercise of 
industry, caution and intelligence on the part of the > 
J udges. 


In this case it was proposed by . the Appellant to 
examine certain witnesses, some of whom had enjoyed 
sovereign authority in the territory over which the dis- 
puted right was to be exercised. There appears great 
reason to believe, that the evidence of these witnesses 
might have been obtained in a shape in which it would 
have been admissible ; but the Judge of the Zilla Court, 
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1843. vdthout sufficient reason, would neither allow the in- 
sri Sunkuk lerrogatories to be transmitted for their examination 
sw1m 7 which had been perpared by the vaheel of the Appel- 
siDHA ■ LIN- lant, nor frame interrogatories in -due form himself ; 
gayah CHA- which it is certified to us that it was the duty of his 

ranxi • 

office to have done. On the 21st of October 1836 he 
made the following order : — “ The Defendant’s ob- 
jections have been fully weighed, and it does not appear 
right or proper to forward the questions aforesaid to 
Maharaja Appa Sahel), &c. Even if they were sent, it 
does not appear to the Court that they would go to 
prove the Plaintiff’s ease.” The meaning of the last 
observation their Lordships are unable to understand, 
as the questions go directly to establish, as alleged by 
the Plaintiff, the grant of the privilege and the exercise 
of it, and to prove that no such right had been exer- 
cised by the Defendant or his predecessors. 

However, on the 24th of October 1836, the Judge 
pronounced a Decree against the Appellant, firiding 
“that he should have produced a sunud, and have 
proved that immemorial usage had been in conformity 
to the sunud ; that the evidence adduced by the Plain- 
tiff as to his enjojTnent of the privilege was deficient, 
both in substance and quality, and by no means 
amounted to proof, that the evidence produced by the 
Defendant was as strong in his favour in this particular ; 
that the Plaintiff’s claim was disallowed, and that he 
should pay all the costs of the action.” 

On the 21st of November 1836, a petition was pre- 
sented to the Zilla Court, for a new trial, on the ground 
of the rejection of evidence, and the discovery of two 
copper shasuns, sunud $ or grants, one made by the 
Raja of Anagoondy, 538 years ago, whereby the adavi 
palM ^f^&s granted to the high priest, under whom the 
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Plaintiff claims. But the Judge determined “that there 
.seemed to be no reason at all for a new trial, and that 
the prayer of the Petition should not be complied with. ’ ’ 
The Plaintiff thereupon appealed to the Sudder 
Dewanny Adawlut, and prayed that the shasuns might 
be received in evidence. 

These shasuns were in the Nandi Nagri character, 
of the Sanscrit language, now almost unknown in 
India. The Court, without any proof of the place 
where they had been kept or found, received them in 
evidence, and ordered them to be translated into the 
Mahratta language. They professed to contain a grant 
by the Raja to Vidyarana, the Priest, whose successor 

i 

the Plaintiff claims to be, of (among various other pri- 
vileges) the adavi palki^ — being carried crossways in a 


1843- 


Sri Sunkur 
Bharti 
SWAMI 


V. 

SlDHA LIN- 
GAYAH CHa-^ 
RANTJ. 


palanquin. 


The translation being received, the Court resumed 
the consideration of the ease, and, on the 26th of Sep- 
tember 1837, made the following interlocutory order : — 
“The sunuds were translated as ordered. From these 
it would appear that Vidyarana has had the privilege 
of going through the country in a palanquin, sitting 
crossways. Appellant is called upon to prove that this 
privilege has been enjoyed since the date of the sunud 
by Vidyarana’ s heirs. It is also to be proved that he is 
Vidyarana’ s heir — Respondent is to be allowed to pro- 
duce evidence to refute it.” And a reference was made 
to the Zilla Judge of Dharwar, to take depositions on 
this issue. - 


A great number of witnesses were accordingly exa- 
mined, and certain documents were produced on both 
sides. 

At last, on the 24th of January 1838, Mr. Pyne, 

c 

one of the Judges of the Sudder Dewanny Adawlut, 


TTT 

I I ■ I 
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1843 . liis writtGn opinion in f^ivour of tlic -Appollnni. 

Sri sunkur After going through the evidence, he thus concludes : 

s™i —“On a review of this case, traditionary evidence 
siDHA Lin- lead to the belief that Sfi SwtJvur Bhwtti is a 
gayah CHA- descended Gooroo from Vidyarana, on whom 


RANTI. 


the privilege of sitting in a palanquin carried crossways 
was bestowed by JCudwynhcr Row, Raja of Syadree 
Desk in Saka 1217. That the possession of a sunud to 
this effect by the Appellant, is confirmatory of such 
being the fact ; that the documentary evidence produced 
by the Appellant, shows that, for nearly tliree-quarters 
of a century, the Gooroos, from whom he inherits, were 
styled by the Peishwa as Sivanri of Sringiri math; and 
that, lastly, the local European authority in the Mysore, 
lias recorded it as his opinion, that the Appellant has 
the exclusive distinction of sitting in a palanquin car- 
ried crossways. 

“On the foregoing grounds, and as the Eespondent 
has adduced no proof whatever in favour of his usur- 
pation of this honorary distinction, I would amend 
the Decree of the Zilla Court by awarding nominal 
damages to the Appellant, and prohibiting the Re- 
spondent from having his palanquin carried crossways; 
and even did I not do so, I vtould desire to refer a case 
of such importance to a full court.” 

But, on the 21st of February, Mr. Simpson, another 
Judge of the Sudder Dewanny Addwlnt (who had been 
the Judge to decide the case in the Zilla Court), gave 
his opinion in favour of the Eespondent, concluding 
in these words: — 

“From the foregoing I am prepared to reject the 
Appeal — 

“ 1 st. Because the evidence upon which it is at- 
tempted to set aside the Decree of the lower Court has 
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been brought forward in an infoi’mal and suspicious 

manner, so as to require its being received vuth caution sm sunkue 
if received at all. 

oW AMI 


“2nd. The copper plates produced by the Appellant sidhI'’ ].i.n- 
are not legal evidence. gayah cha- 

KANTI 

‘ ‘ 3rd. Whatever may be the immunities bestowed 
on the original grantees, the grants do not appear to 
me hereditary or exclusive. 


“4th. I do not consider the Appellant to have proved 
his descent from the grantee.” 

Mr. Greenhill followed: and, after commenting on 
the Appellant’s case, as originally brought forward, he 
says : — ‘ ‘ After the case was decided in the Zilla Court, 
where he did not even seem to have been aware of 
their existence, he produced two copper deeds, written 
in old characters, which having been translated, 
offer to confer on the person named, certain honours, 
one of which is, that he may ride in his palanquin 
carried crossways, as it has been translated. These 
deeds have every appearance of being genuine, and, 
supposing them to be so, and that the Appellant is the 
representative of the grantee therein named, they do 
not appear to prohibit other persons from riding in 
their palanquins in the same manner. The same 
sunuds give the right of riding his horse in a particular 
manner, and of using an umbrella; but it is not for a 
moment to be supposed that no other person was ever 
to be permitted to use an umbrella, because the honour 
was conferred upon the individual alluded to. 

“The use of palanquins, of horses, of umbrellas, &c., 
were, in former times, and indeed at this day are, 
considered as marks of distinction when conferred by 
the Grovernment ; but I do not see that a person so 
honoured has any right of action against another who 
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i 843 ' assumes a similar pageantry, unless lie can show that 
SRMUR it injures him unjustly. The Government , being the 
swim source of all honours of this kind, may permit their 
sidha nI^- ■whomsoever they choose, and, although it 

gayah cha- probably, by usage, prohibit the assumption, I 

am not prepared to allow that any private individual 
can interfei'e with what is the natui'al right of all, so 
long as it neither injures noi' interrupts that person, 
and, therefoi’e, I am of opinion that the Appellant 
should be nonsuited with costs.” 

On the 23rd of Felruary 1838, the Sudder Dewanny 
Adawlut pronounced final judgment, by which it con- 
firmed the Zilla Judge’s Decree, and condemned the 
Appellant in all costs. 

This Judgment their Lordships cannot confirm. It 
does not regard the ground of appeal arising from the 
rejection of evidence in the Zilla Court, and their 
Lordships think that an order should have been made, 
allowing the Appellant to have the benefit of the exa- 
mination of the witnesses, to whom the suppressed in- 
terrogatories were addressed. 

Agai rij after the Order of the 26th of September 
1837, Mr. Py%e could not be justified in treating the 
sunuds as forged. Before that Order was made, there 
certainly ought to have been an inquiry respecting the 
custody of the sunuds, but the Appellant had reason 
to believe that their genuineness was admitted by an 
intimation from the Court that he was only to prove 
the exercise of the privilege and the spiritual pedi- 
gree. 

Mr. Greenhill, who concurs with Mr. Simpson, in 
deciding against the Appellant, considers the sunuds 
genuine, and it is not quite easy to understand whether 
he proceeds upon the construction of the sunuds, or on 



ON APPEALS PROM THE EAST INDIES. 


the ground that, in point of law, at all events the 
action is not maintainable, although the other two 

eTudges seem to have concurred in the contrary 
opinion. 

It was strongly impressed upon us by the Eespon- 
dent’s counsel, that we should take upon ourselves to 
decide that the action is not maintainable, and on this 
g 1 ound to affirm the J udgment, whatever miscarriage 
There might have been in the conduct of the suit; but 
this ground of defence not having been taken before, 
and never having been solemnly considered by the 
Judges below, and no authorities from the Law of Bom- 
bay being cited to us, we cannot venture to give it 
effect. In England, although an action may be main- 
■'ained for the disturbance of an office or franchise, an 
action could not be maintained by the grantee of a dig- 
nity from the Crown against a person who, \rithout a 
grant, should assume the like dignity; but it does not 
necessarily follow that such is the Law in Bombay. 

The usurper of a dignity is guilty of a wrong which 
is, to a certain decree, prejudicial to every one who has a 
;iust title to the dignity; and the manner in which such 
a wrong is to be redressed must depend upon the mu- 
nicipal laws of each particular country. There mav 
be no remedy, except by application to the executive 
Government, to punish the usurpation, or there may 
enceci^T t^) every one whose dignity is lowered by 
the usurpation in' a right of action against the usurper. 
Even in this country it would appear that, in ancient 
times, when armorial bearings were assumed without 

a right to bear them 
might sue in the Court of the Eau'l Marshal and might 
f>btain an inhibition. The right of adcwi palU is of 
puite- as substantial a nature, and the western nations, 
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1843. who attach so much importance to titles, orders, and de- 
SRi suNKOR corations, have no pretence for treating with levity the 
swamI^ marks of distinction conferred hy the sovereign autho- 
sidha''" HN- rity and highly valued in the East, such as the right to 
gayahcha ^ particular button, to use a fan made from a 


RANTI. 


cow’s tail, or to be carried crossways in a palanquin. 


For these reasons their Lordships cannot advise that 
the Judgment should be affirmed; hut they are by no 
means prepared to say that judgment should be given 
for the Appellant according to the prayer of his plaint. 


How his case would have stood had the witnesses been 
examined whom, he propounded, we cannot tell, but the 
evidence actually adduced in the Zilla Court vvas in- 
sufficient to establish his right, or to negative that of 
the Respondent. In the Sudder Dewanm/ Adwivlnf, 

4 

the sunuds were brought forward under circumstajices 
of great suspicion, and they ought not to have been 
received without inquiry into the custody from wliich 
they came, or other proof, to show that they were 
genuine. Nor has sufficient attention yet been given 
to the effect of them or to the consideration whether 
the Appellant having made out his right, and nega- 
tived the Respondent’s, has any remedy by action, or 
can only apply for redress to the police, or to the exe- 
cutive Government at Bombay. 


Their Lordships, therefore, however much they maj' 
regret that litigation should be prolonged on such a 
subject, feel themselves under the necessity of advising 
that the case should be remitted to the Sudder Be- 
tvanny Adawlut for a new trial, each party paying his 
own costs of this Appeal, and all other costs to be in 
the discretion of that Court at the conclusion of the 
suit. Their Lordships beg to express a wish that the 
Judges of the Court vdll, in the first instance, consider 
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whether the action is maintainable, the allegation of 

the Appellant in point of fact being proved; and if sri Sunkur 

they are of opinion in the affirmative, that they will swami 

S', 

carefully inquire into the custody and genuineness of sidha lin- 
the sunufLs. Should these documents be forged, the*^‘^^NTi. 
Appellant must fail ; for, whether the existence of a 
siimid might be presumed from the immemorial exer- 
cise of the privilege, when he rests his case upon simuds 
actually produced, by them he must stand or fall. If 
the Court should be satisfied that the sumids are genuine, 
and that the privilege is conferred bv them, the next 
inquiry will be, whether the Appellant is to be consi- 
dered the successor of the grantee, and there has been 
enjoyment under them. Lastly will come the right of 
the Eespondent. If that be negatived prima facie, by 
]3roof of non-exercise or interruption, the onus will be 
cast upon him, of strictly establishing it. Their Lord- 
ships trust that the Judges will use the necessary 
means for having witnesses of high rank, who would 
object to taking an oath, examined without oath, ac- 
cording to the Eegulations now in force ujDon that sub- 
ject, and having the interrogatories so framed as to 
elicit the truth from them without otfending their dig- 
nity. The rights of the parties may thus be at last 
satisfactorily settled, and the character of our Indian 
Government for the enlightened administration of jus- 
tice, effectually upheld. 
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Nugent Kirkland, Esq., Collector of 


Kaira 


AND 


Modes Pestonjee Khoorsedjee 


Appellant, 


Respondent.* 


On Appeal from the Rudder Rewanny Court at Bombay. 


Decree — Dxetyuiion — Decree for a certain sim affirmed by the Privy Coun- 
cil — No mention of interest — Executing Court — Jurisdiction to award 
interest on judgment debt — Discretion. 

Leave to appeal granted, on payment of costs, from an Order of tlie 
Sudder Court at Bombay, decreeing interest upon the amount awarded 
by the Judgment of the Court ; the Appellant having failed to apply to 
the Court in India within six months, as required by the Order in Council 
of the 10th Ayril 1838. 

According to the practice of the Native Courts in Bombay, a sum found 
due for mesne profits, is a judgment debt, and carries interest by its own 
force. 


On Petition in the Native Court, after Decree upon appeal in England, 
interest awarded on the amount of mesne profits decreed, although not 
prayed for in the Plaint, or given by the Decrees in India, or the Order of 
afiirmance in England. 

The facts of tins case are reported in a former 
volume (a), so far as they relate to the proceedings in 
the suit instituted by the Respondent against the then 
Collector of Kaira, as the representative of the Bombay 
Government, for the recovery of the enam village of 
Rawlej, and the revenue thereof during the time the 
Government was in possession of the village. By an 
Order in Council, made in the Appeal, hearing date the 
5th day of July 1838, it was ordered, “that the said 
Decree of the Court of Rudder Deivanny Adawlut of 
Bombay of the 31st of Decem.ber- .1832 should be af- 
firmed, with costs, whereof the Judges of the Court of 
Rudder Dewanny Adawlut at Bombay were to take 
notice, and govern themselves accordingly.” 


T the Judicial Committee , — ^Ijord Langdale, 

:S^^sliingtoh Bruce, and the Right 

Bart., and Sir E. 

(a) 2 Moore’s Ind. App. Cases, 37. 
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After the arrival in India of this Order in Council, 'S 4 t- 3 - 
the Respondent, in order to have execution upon the Kirkland 
judgments in his favour, on the 17th of December modke pes 
1838 petitioned and moved the Sudder Court to issue khoS^ 
insti'iictions to the Zillct Court to give execution to the 
Respondent, as follows : — 

“To cause the enam village of Rawlej to be made 
over to me, conformably to the terms of the original 
c.mmd- ' ’ . 

“To cause the amount of the proceeds of the said 
village to be paid to me. 

“To cause the amount of the costs incurred by 
me in the Zilla Court, the Sudder Adawlut, ,saidi in 
England, to be disbursed to me, agreably to the 
Decrees. 


‘ ‘ To cause interest to be paid to me,' from the date 
of the Zilla Court’s Decree, to that of payment, at the 
rate obtaining among the mercantile community, in 
conformity to the practice of the Court.” 

On this Petition the Sudder Adawlut made the fol- 
lowing Orders:— “It is intimated that instructions will 
be issued to the Judge of the Ahmedabad Zilla for 
the execution of the Decree, dated 31st of December 


0£j. 


“It is intimated that on the subject of interest, an 
application should be made, in the first instance, to the 
Zilla Judge.” 

In the month of April 1839, the village was restored 
to the Respondent, and payment of the 60,000 rupees, 
the sum awarded for arrears, and of the costs, was 
made by the Collector to him. 

On the 9th of October 1839, the Respondent, peti- 
tioned the Zilla Court to be allowed,, upon, the 
judgment,, interest on the 60,000- rupeeSj; to .be -cal- 
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1841-3. 

. — , — 
Kirkland 

V. 

modee pes 

TONJEE 

KHOORSED- 

Jee. 


Ciliated from the date of the original Decree of the 
Zilla Court, to the 3rd of April 1839, the day when 
■payment had been made. 

The Collector, on the 12th of November 1839, tiled 
liis answer to the Respondent’s Petition, denying his 
right to the interest claimed; and, on the 18th of the 
same month, the ZUIa Court informed the Respondent 
that “oi’ders for the payment of interest could not be 
given on this Petition, and that, if he choose, lie might 
bring an action on the subject.” 

On the 18th of February 1840 the Respondent peti- 
tioned the Sudder Adawlut, setting forth, in his Peti- 
tion, the practice to be, for the Court, in giving execu- 
tion of Decrees affirmed on appeal, to award interest 
from the date of the original Decree; and also setting 
forth that the sum found by the Decree to lie due to 
the Respondent was in the nature of a debt bear- 
ing interest, and praying, therefore, that the thnirt 
would be pleased to cancel the order of the Zilla 
Judge, and issue orders to him to cause the Collector 
TO pay to the Respondent interest at the Government 
rate from the date of the original Decree. 

On the 5th March 1840 the Sudder Adatvlui made 
the following Order: — 

* 

“It is intimated that the Zilla Judge’s Order has 
been cancelled, and that the payment of interest at the 
rate of 6 per cent, per annum on the amount awarded 
by the Queen in Council’s Judgment, from the ori- 
ginal Decree to that of the execution of the Privv 

« 

Council’s Decree, will be enforced from the opposite 
party. ” 

The Appellant, on the 16th day of November 1840, 
piesented a Petition to the- Shudder A.d<ciwlut, praving 
that previously to -the payment by him to the Respon- 
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dent of the Rs. 31,638. 3a. 7p., the amount of interest 
ctwaided, the Respondent might give security for the 
repayment of the amount in the event of the said Order 
foi the paj ment of interest being revei'sed upon appeal. 

The Sudder Court granted the prayer of this Peti- 
tion, by an Order, bearing date the 16th of November 
1840, and security was accordingly given by the Re- 
spondent. The Appellant threupon paid to the Re- 
spondent the sum of Rs. 31,638. 5a. 7p. 

The Appellant, on the 9th of January 1841, filed, in 
the Sudder Adawlut, his Petition of Appeal to Her Ma- 
jestly in Council, which was received without any ob- 
jection on the part of the Court ; but afterwards, on 
the 28th of June 1841, that Court made an Order to 
the effect, that in consequence of the Petition of Appeal 
not having been presented within six months from the 
date of the decretal Order, from which it was an Appeal, 
(the said Order being dated the 3rd of March 1840, 
and the motion for the admission of the Petition of 
Appeal bearing date the 16th of November follow- 
ing), it was not competent to bring forward the Peti- 
tion of Appeal (o); and the previous Order of the 
Sudder Court calling on the Respondent to give security 
was cancelled, and process ordered to be issued to the 
Zilla Court for executing the Order of Her Majesty 
in Council. The security-bond which had been given 
by the Respondent, w’as accordingly declared null and 
void. 

In consequence of this proceeding, the Appellant pre- 
sented his Petition to Her Majesty in Council, thereby 
stating, amongst other things, that he did not desire 
to contest the payment of any part of the interest 

(a) See Order in Council of the 10th April 1838. 1 Moore’s Ind. 
App. Cases, is;. ■ , ' ■ . 
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1 S 41-3 whicli accrued from the date of the final decree of Her 
Kirkland Majesty in Council, but be disputed the competency of 

Z'. 

modee pes- the Court below to open questions concluded by the 

TON JEE 

khooksed- final Decree, and praying for leave to appeal from the 
Orders of the 5th of March and the 14th of Sep- 
tember 1840. 


I3tn Dec. 
1S41.* 


The Petition came on for heaiung on the 13th of 
December 1841. 


Mr. Serjeant Spankie, and Mr. E. J. Lloyd, in 
support of the Petition, and 

The .Solicitor-G-eneral (Sir Wm. Follett), and Mr. 
A. Lewis, contra. 

Their Lordships granted the application, upon terms 
of paying the costs and undertaking to pay interest 
from the date of the final Decree in England. 

By an Order in Council, bearing date the 15th of 
January 1842, it was ordered that leave be granted to 
the Appellant to enter and prosecute his appeal from 
the said oi’ders, the Appellant confining his appeal for, 
the amount of interest bet-wecn the 8th of May 1829 
(being the date of the Decree of the Zilla Court), and 
the 3rd of July 1838 (being the date of the Report of 
the Judicial Committee to Her Majesty), upon giving 
security for such interest. 

The Appeal now came on for hearing. 

Mr. H igram, Q. C., Mr. E. J. Lloyd, and Mr. 

Forsyth, for the Appellants. 

The Decrees of the Zilla Court of the 8th August 
1829, and the Sudder Court on appealj were final 

. .Pj^sent: .The Lord .President , (Lord Whameliffe) , • Lord 
Brougham, Mr. Baron Parke, and the Right Hon. Dr. LnshLgton. -, . 
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Decrees, conclusive and binding between the parties. 
Neither of them gave or allowed any interest, or can 
be construed to carry interest of its own force, nor 
did the Order in Council, founded upon the Decree of 
affiimance in E%Ql(i%d j award or direct any interest 
upon the amount recovered by the Respondent, and 
any possible claim in respect to such interest was 
concluded by such Order. If the Courts had intended 
to give interest, which they had the power to do by 
the Bombay Regulations (a), it would have been men- 
tioned in the Decree: thus, in the case of Edul-jee 
Fj am-jee v. Abd-oolla Eajee Cherah (J), provision was 
made in the Decree for interest due on the principal 
. sum, adjusted. No law or practice exists in B omhay 
making a final Decree, silent as to interest, carry interest 
by its own force. The same rule prevails in Courts of 
Equity in England. In Ctbuzc v. Swite'r (c), an ap- 
plication by Petition for interest, not reserved by the 
Decree, was refused by Lord LougJibo rough. Before the 
passing of the 3rd & 4th Will. IV., c. 42, by which Act 
interest is given in cases of Writs of Error upon the 
amount of the Judgment, if affirmed, it was discre- 
tionary to give costs. It is doubtful whether 'the act of 
the Court in India in ordering interest to be paid, was 
a ministerial or Judicial act — ^whether it was open to 
them to give or refuse interest. It cannot be said that 
the demand in this case was such as in its nature car- 
ried interest. The original plaint does not even ask 
for interest, upon the demand for the rents and profits 
of the villages it sought to recover, therefore it can- 

(a) Beg. IV. of 1827, chap. 14, see. 60, cl. 4; and chap. 19, el. 1, 

of the same Beg. ' ' 

(b) 1 Moore’s Ind. App. Cases, 466. ■ 

(c) 2 Ves. Jun. 157. 

. Q 2 
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' 841 - 3 . not be treated as a demand carrying interest. The 

^ _ 

Kirkland Decrees are silent on this point. In the absence of 
modke pes- any authority, as to the Law of Bombay, it must be 
khoo'rsed- assumed that the Court acted without powder. If the 
claim to interest could be substantiated, it could only 
have been made in an original suit instituted for that 
purpose. The Siiclder Court was incompetent upon 
these summary proceedings to direct the payment of 
interest. 

The Solicitor-General (Sir Wm. Follett), and Mr. 

A. Lewis, for the Respondent. 

The amount recovered by the Respondent in the 
original suit was a judgment debt, bearing interest. 
The Court acted properly in awarding execution of 
the debt, according to the usual course and practice 
of the Indian Courts. The argument, that the Decrees 
are silent as to interest, is of no force, for it is appa- 
rent from the precedents which have been referred to in 
the Court below, that the Indian Courts are in the habit 
of giving interest. In 8orab-jee Vacher v. Koonwur 
Mamk-jee, {a), as in the present case, no mention was 
made of interest, yet the Judges of the Sudder Court, 
on the proceedings from England again coming before 
them, ordered interest to be paid. Interest would be 
given upon a similar case in this country. The Statute 
3rd & Will IV., c. 42, sec. 30, provides that interest 
ehoald be allowed for each time as eiecation has been 
delayed by the Writ of Error. The case cited as to 
the practice of the Court of Chancery in EnglaM can 
ave no hearing. This appeal resolves itself into a 
mere question of procedure and practice, and in the 

(a) Moore’s Ind. App. Cases, 61 . 
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circumstances, as it lias only worked substantial jus- 1841-3. 
lice, the Court will not interfere with the orders com- Kirkland 
plained of. modee pes- 

TONJEE 

The Vice-Chancellor Knight Bruce : 

The qustion in this case is, whether a person from 
whom a fixed ascertained sum of money adjudged to be 
due, has been, without any just ground, withheld, shall 
be allowed interest against his debtor for the time sub- 
sequent to the adjudication. Abstract justice certainly 
is in favour of the claim, and, independently of what 
the Legislature has done, the tendency (if such an ex- 
pression may be used) of Courts of justice in this 
country, in modern times, has been rather for, than 
against, a demand of this description. If, however, 
there be any rule of law or practice against the Re- 
spondent upon the point, the Appellant is entitled to 
the benefit of it. 

Upon the general question whether a judgment of 
the description before us does, in its nature, carry in- 
terest, it is not necessary for their Lordships to give 
any opinion. It appears to them, that if a practice or . 
rule of procedure exists in the Sudder Court, granting 
discretionary interest upon judgments of this sort 
affirmed by Her Majesty in Council, such a practice 
or rule of procedure is neither unreasonable nor un- 
lawful. 

One instance, at least, was mentioned in the Court 
below, and has been cited to their Lordships, in which 
a course as to interest was taken analogous to that 
which has been taken here, and furnishing a precedent 
for what the Sudder Court did in this case. 

The whole aspect of the papers on both sides, show- 
ing what passed in the Court below, appears to their 
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1841-3. 

Kirkland 

V. 

MODES PES 
TGNJEE 
KHOQf?SED- 
JEE. 


Lordships much more consistent with the existence of 
such a practice or rule of procedure, according to the Re- 
spondent ’s contention, than with the contrary supposi- 
tion. And it appears to them, on the whole, the correct 
conclusion to accede to the Respondent’s view of this 
part of the case. Viewing this as a matter of discretion 
in the Sudder Court, their Lordships cannot say that 
the discretion was otherwise than properly exercised. 
They are of opinion that the Court did what was just 
and reasonable under the circumstances. That the 
Order of Her Majesty in Council on the original ap- 
peal did not touch the question of interest, does not 
appear to their Lordships material. They consider 
that it left the Court of Sudder Dewanny at liberty to 
act upon its own rule of practice and procedure in 
this respect. 

It has been suggested, that a distinction may be made 
as to interest anterior to the time when the arrears 
were reduced, from those of eleven years, to those of 
sis. Their Lordships, however, cannot accede to that 
argument. The amount unquestionably due might 
have been tendered, and might not have been made 
the subject of appeal. 

Leaving untouched, therefore, the question whether 
the present was a case . in which an appeal could be 
regularly brought before Her Majesty in Council, their 
Lordships are of opinion that, upon the merits, for the 
reasons which have been stated, this Appeal must be 
dismissed, with costs. 
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Dhxjem Das Pandby and others 

AND 


Appellants, 


Shama Soondei Dibiah - JEtespondent A 
On Appeal from the Sudder Court at Bengal. 


Sindu Joint family — Evidence of nucleus — Presumntion as to joint 
character of all properties— Property in the name 'of one meniber—If 
separate— Burden of proof— Adoption— Effect— Divesting of estate— 
h o^jomder—Ohjeetion as to— If to be allowed for first time in appeal 
—Widow prosecuting suit after adoption— If does so as guardian for 
iiim — LiaO'ihty to account to adopted son. 

-f property of an aa- 

aividecl Hindoo family is in copareeiiary. 

ratdy acquired.' ^ 

ill "tht* Mitertaia a teelinical objeetiou ivhie'h was aot taken 

111 the Com t below, wdiere it might have been amended. 

A childless Hindoo, by Deed, directed his wife to adopt a child. After 
his death his widow brought a suit for a partition, and to be put in posses- 
sion of her husband s share, in the joint undivided estate. Pending the suit 

Hincloo law, the act of adoption digested the 
piopert} fioin the widow and vested it in the adopted son, subject to the 
maintenance of the widow. Notwithstanding the adoptioA, the suit was 

prosecuted in the widow^s name, and a Decree made, directing her to he 
put in possession. s uc 

Held, m such circumstances, that she prosecuted the suit as the guar- 
dian of the adopted son, and ivas jiut into possession as his trustee and 
accountable to him for the profits of the property so decreed tTher!^ 

This was an Appeal from the Decree of the Sudder 
Dewamiy Adawhit of Bengal, which afiBrmed, on ap- 
peal, a previous decision of the Provincial Court of 
Moorshedahad, by which the Eespondeut, as the widow 
and representative of oire Sufadhun Pandey, deceased, 
was decreed to be entitled to a five ana share, or a third 
part, of certain mousas aird personal estate, then irr 
the possession of Dhurm Das Pandey, and his sons, the 
original Defendairts. 

The grourrd of the Eespondeirt ’s claim was, that the 
property in cjuestiori was a joirrt family property, and 
that her deceased husband, the nephew of the Defen- 


* 


Present. Members of \h.e Judicial Committee — 'Lord Campbell 
Mr. Justice Erskine, the Eight Hon. Sir Herbert Jenner Fust; and 
the Eight Hon. Dr. Lushington. 

Privy Councillors,-— Assessors, —Sir E. H. East, Bart., and Sir E 
Eyan, Knt. 
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dant, Dh'UTni Deis PerndBy, was in his lifstime entitled 
dhu^ ^)as as one of the co-sharers, and members of an undivided 
PANDEY familv, to participate therein. 

Pran Chund Pandey, the common ancestor, had four 
sons, viz., Dhurfn Das PandBy, SuToop Ohwnd Pandey , 
(the father of the Respondent’s deceased husband,) 
A-HToop Chund' Pandey^ and NiJi-al Chund Pandey. It 
was not distinctly ascertained by which of the members 
of the family, the several particulars constituting the pro- 
perty in dispute were acquired. But the four brothers 
lived and ate together, no separation in commeiisality 
or property having ever taken place between them, 
and Siiroop ClHmd. Paiidey continued in join t seis in 
and possession till the period -'oTdiis- death in ^1217, 
(1810-11, A.D.) when he was succeeded by his son 
and heir, Huradhun Pandey. Anroop Chund Pan- 
dey, however, the third son of Pran Chund Pandey, died 
first, and vdthout issue; but his wife Mussumat Suba- 
nah Musey, having seceded from her religion, renounced 
the world, retired into seclusion, and relinquished all 
claims to the family property. By this means the 
family property became divisible into thirds. 


Hiiradhim Pandey, the son of Swruop Chund Pan- 
dey, and husband of the present Respondent, lived in 
coparcenary and commensality with his uncle Dhurm 
Das Pandey and his sons, and while thus living in 
family partnership, married Shama Soondri Dibiah, the 
Respondent. Soon after his marriage, and in the ihonth 


'Kotik 12M, (October and November 1817, a.d.) he 
died, having previously duly executed •an ijazut-nama 
in writing to his wife Shama Soondri Dibiah, in which 
-be commanded her to adopt a son, and gave his share 


of the joint family property to her, and to the son 
which he thus authorized her to adopt. The determi- 
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nation on the part of the Respondent, in consequence 
o family disputes, not to adopt one of the descend- 
ants of Dhurm Das Pandey, led to an open rupture oh 
the part of himself and his sons mth the Respondent 
tlie^'' dispossessed her of her share of the joint 
family property. In order to obtain a restoration 
of the possession of her share, the Respondent, on 
the 8th September 1827, filed her plaint in the Pro- 
vincial Court of Moorshedabad against Dhurm Das 
Pandey, and his sons Budun Chund Pandey, Gooroo 
Churn Pandey, and Sadhoo CImrn Pandey, claiming 
to be entitled to a moiety of the family property, on the 
lepiesentation that the fourth brother, Nihal CJimid 
Pandey, was dead, without issue, and seeking to reco- 
ver from the Defendants, rupees 2,18,969, 4 anas, 
17 gundas, 3 coivries, as the value of her moiety, or 
half share of the se mindary and other real and personal 
property situate in the sillas of Moorshedabad and 
Bheerhoom, the joint undivided property of the Plaintiff 
and the Defendants. 

Dhui m Das P mid eg, filed his answer to the plaint, 
in which he admitted that the Plaintiff’s husband was 
a member ot the family, but denied that the property 
claimed by the Plaintiff was the joint acquired pro- 
perty of the 1 laintiff’s father-in-law, Suroop Chund, 
while in commensality, but insisted that he and his de- 
ceased son Ram Ka-unt, and Budun Chund, had pur- 
chased ff, with their own money, and that neither the 
Plaintiff nor her late husband or her father-in-law had 
any interest whatever in it; that Nihal Chund had 
made a deed of gift, and that the Plaintiff’s late hus- 
band, Euradhun Pandey, had executed an ikrar-nama, 
or written document, acknowledging that the property 
in dispute was the self -acquired property of the De- 
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1843 . f eiidants, and transferring' to Dhum Das ■ liis Dufad- 

DHURM das Jmn Pandey’s, interest in his father and grandfather s 
estate. At the foot of the answer of Dhurm Das 


MUSS UMAX 
SHAMA 
SOONDRI 
DIBIAH. 


Pd'iidsy, B'uduii CJvu'ttd- Patidcy, Gootoo Chiitti Pafidcy, 
and Sadhoo Churn Pandey, his sons, recorded their 
joint -answer, corresponding' in substance with the an- 


swer of their father. 


To these answers the Plaintitf filed a replication, in 


v,-hich she again insisted on her right to the share sued 
for, and denied that Huradhim Pandey, her husband, 
had ever executed such ihrar-nonna in favour of De- 
fendant DJmrm Das Pandey as' he set up by his answer ; 
she further stated, that under the authority of the 
vjas'ut-nama she had, since the institution of the suit, 
adopted a son, and named him Ram Dliun Pandey. 

On the part of the Plaintitf, witnesses were produced, 
who proved the joint interest and partnership of 
Suroop CJmnd and his son Huradhim with Dhurm 
Das and his family, and the ijazut-nama filed in the 
Provincial Court was proved by four of tlie attesting 
'witiiesses to have been the one executed by Huradhim 


Pandey in favour of his wife, previous to his decease. 

The Defendant examined various witnesses, with a 
view of proving that the property claimed by the Plaintitf 
had been acquired by himself and his sons, but their 
testimony was met and contradicted by the witnesses 
examined on the part of the Plaintiff. 

On the 19th of June 1829, P. E. Patten, Esq., the 
Judge of the Provincial Court of Moorshedabad, made 
his Decree, and finally ordered that the case be decreed 
to the Plaintiff, and that she be put in ]possession 
of a five anas, six gundas, two coivries, and two 
krants share of the property claimed, and enumerated 
in the inventory thereto annexed, and mentioned in 
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the petition of plaint as in the possession of the De- * 843 . 
fendant : and the Defendants ''rere ordered to refrain dhurm Das 
from interference and possession of the property, and 
the name of the Plaintiff was to be recorded in the office ^sh^a^^ 
of Grovernment, as proprietress of the talooks therein ^dihah^ 
stated, in the proportion of the calculation given, with 
costs, to be paid bj?’ Defendants. 

Prom this Decree the Defendants appealed to the 
Sudder Deivanny Adawlut. 

Further documentary evidence was then presented 
on both sides, the substance of which is stated in the 
Judgment of the Court. 

On the 9th of Ap^il 183o, the Judge of the S'uddGT 
Dewanny Adaivhit declared his opinion in favour of 
affirming the Decree appealed from, and after stating 
all the previous circumstances of the case, recorded as 
follows: — “In my opinion, the decision of the Provin- 
cial Court, for the following reasons, is worthy of being 
affirmed : — 

“First. Prom the evidence of the witnesses of both 
parties, and documents on the file of the Provincial 
Court, it is clearly proved and established, that all the 
four brothers, (that is to say,) DJmrni Das, and Su- 
roop Chund, and Nihal Chund, and Anroop Chund, 
were co-partners, and boarded and lodged together, and 
that after the death of Suroop Ghund, Huradhun, his 
son and heir, in the same manner as his father, con- 
tinued with his uncles as joint sharer. 

“Secondly. The wedding of Huradhwn, husband of 
the Respondent, was effected from the joint money. 

“Thirdly. Prom the copies of petitions filed after 
the death of Suroop Chund, by Dhurm Das Pandey, 
and Budun Chund Pandoy, and Gooroo Churn Pand&y, 
and Saddhoo Churn Pandey, in the G-overnment office, 
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praying the name of the deceased be erased, and that 

names, tod that of Iluradhmi Pandey, be 
Mussumat it i® ciearly proved that in them the afore- 

achnowledg'ed and admitted of the partnership 
dibiah. joint interest of Huradhun, which circumstance is 
dnlj eoiroborated by a copjj" of the rudjahary of the 
collectorate, dated 28th January 1817, stating that 
their names, conjointly with the name of Huradhun, 

vere to be found in the Government records for the 
talooks in dispute. 

“Fourthly. From the copy of the petition fried on 
the part of Budnn Chmid and HnraMim, jointl v in one 
paper applying for a public sale of the' propertv of 
defaulting ryofs of Lat KiUa, the Plaintitf’s husband’s 

coparcenary interest with Appellants is also elearlv 

established. ‘ 

«■ 

'‘Fifthly. From among the mahah iii dispute, the 
most important mahals, such as Lat Killa and Decha 
para, v^re purchased in the name of Suroop Chund 

I ^ be imagined that without his possessing 

a nght, .ame woald have been inserted ; and it 

anTa'tTf’ “ f Kespondenfe hne- 
band, at the tnne of Ine death, too twenty-two years 

■Cf age, and that a few davs aofprmv + v ^ ^ ^ 

an • ft ^ ‘^ntenor to it he executed 

for fte aZ Z"' ='=‘sP<>"<iaaf, 

years aftZr I n some 

from amonr tn!, ■ although 

objections firZ ““ two 

1324 ZZ Z “ 7 “,“’ ““ I'**'' 

n 4- ^ piodiieed bv them imdpr Hirx 

r4 zi™ 

. Of his .andfaZrZnf trZ^^ ZonZ 
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that the ijcizut-fiaMd adduced by the Respondent as *^ 43 ^ 
having been executed by her husband, for the purpose i^hukivi das 
of adoption, was not valid and admissible, in conse- 
qnenee of the Respondents being under age, (that is to 
say, that-, when it was written, her age was two years,) 

- have on the first appearance some claim to consi- 
deration; yet when the matter was well sifted, these, 
two objections did not appear to favour the pretensions 
of the Appellants, for apparently the ikrar-nam.a in 
question was drawn out at the time when Huradhun 
was dangerously ill, (so that he died a few days after,) 
by the hand of N'lih Kishore, one of the ryots of Dlmrm. 

Das, and was signed in such extremity of sickness that 
his senses were materially injured. This leads to the 
suspicion, that he was not aware to what, or to what 
paper, he put his signature; hence the paper in ques- 
tion coming into existence is not free from doubt. 

With all this, if, agreeably to the allegation of Appel- 
lant’s witnesses, it should be even held valid, never- 
theless it cannot be deemed sufficient to ■ reject the 
claim of the Respondent, and to annul the decision of 
the Provincial Court, for it is clear that a deponent 

can only depose to such matter as has actually oc- 

«/ 

curred prior to the time of his deposition: contrary 
thereto is repugnant to fact, and inadmissible. In the 


present instance, this circumstance is sought in vain, 
that is to say, as by the testimony of witnesses and 
various documents, it is clear ih&t Hiiradhun’s Qlsdra. 
to, and possession of, the property in ^ispute, existed 
up to the time of the execution of the iJcrar-nama, 
how then, from the tenor of the ikrar-natn^, can it be 
argued that he had no claim? A refutation of the 
second objection is completely met in the decision 
of this Court, dated 19th July 1832,- in the case of 
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Anund Mohiin, Appellant, v. Huree Periah, Eespon- 

DHURM Das dent, whicli was passed agreeably to the bewusta 
Pandey 

o. of the pundit of this Court; consequently there ap- 
sha^^'^ pears no necessity for any other argument. Under 
all these circumstances, and the reasons detailed in 
the decision of the Provincial Court, the decision in 
question in every wise appears good and valid, and 
the objections of the Appellants thereto altogether 
inadmissible. It is therefore finally ordered and de- 
creed, that the decision of the Provincial Court of 


SOONDRI 

Dibiah. 


Moor shed ahad, dated 19th June 1829, be affirmed and 
ratified, and that the Decree of the Provincial Court 
be executed agreeably to what is stated therein, and 
the appeal dismissed with costs.” 


The Appellant then, after praying for a review of 
Judgment, which wns refused, appealed to His late 
Majesty in Council. 

Mr. Charles BuUer, Jun., Mr. Jackson, and Mr. 
Forsyth, for the Appellants. 


The property in question belongs entirely to the 
Appellants. Part of it was assigned to them for their 
indUidual benefit by Fihal Chund Pandey and Surad- 
hun Pandey, and the I’emainder of such property was 
G.cquired by the Appellants by their own exertions, 
and not as an undivided family with the husband of 
the Respondent or any other person under or from 
whom the Respondent claims. It is true they may 
have constituted a joint family, but the property 
having been solely acquired, without employing for 
that purpose any part of common family pronertv, be- 
came separate, and the Respondent has no right in' law 
to participate therein. 1 Strange’s Hindoo Law, 213 214 
There is moreover a fatal objection to the Respondent’s 
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claim. In wliat capacity does she sue? She does not 1843 . 
sue as the guardian of the adopted son. In the suit DH;;;;rDAS 
she claimed to be the heiress of Huradhun Pandey, but 
adduced evidence upon which the Court declared' an- 
other person to be his heir; and the Court in direct 
opposition to such evidence, and its own declaration, 
decreed to the Respondent the same share of the pro- 
perty of her deceased husband, to which she would 
have been entitled if her claim had been proved. At 
the time of the death of HufOidhun Pandsy, the Re- 
spondent was a childless widow, and only entitled to a 
life estate. KBSTut Sing v. P-oolaJinl Sing (u). 1 TV, 
Macnaghten's Hindoo Law, 19. 1 Strange’s Hindoo 
Law, 121, 134. The moment the adoption took place, 
she cut down her life estate, and became only entitled 
to maintenance. 1 W. MacnagJiten’s Hindoo Law, 

70. As, therefore, the evidence adduced by the Re- 
spondent made out a case which completely super- 
seded the claim set forth in her pleadings, the plaint 
ought to have been dismissed with costs. The mode 
in which the account is taken is unjust. No evidence 
whatever was given of the amount of cash belonging 
to the family at tne death of the Respondent's husband, 
vhich the Provincial Court assumed to be very large. 

An account should have been directed. 

Mr. Wigram, Q. C., Mr. E. J. Lloyd, and Mr. 

Edmund B'. Moore, for the Respondent. 

It was established by the evidence that the four 
brothers, and, after the death of Suroop Pandey, the 
Respondent’s husband, were an undivided Hindoo 
family, and lived in commensality and joint partner- 

la) 2 Moore’s Ind. App. Cases, 331. 


Ill— 34 
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1843 - ship ; that no separation ever took place between them • 

dhurm Das and that the property which formed tiie subject of the 
PaN0ey 

s. suit was joint family property, to which the members 
of the family were respectively entitled as co-sharers. 

presumption of law then is, that all the property w^as 
jointly acquired. By the Hindoo Law, the Respondent 
was entitled as the widow of HuradJimi Pandey, who 
died without issue, to his share of the joint family pro- 
perty, and she has adopted a son, pursuant to a com- 

X^tllOl .tx in writing duly given by her hus- 
band for that purpose. She then became his guardian 
and trustee. This Court, as in the House of Lords, 
will never interfere for the purpose of setting aside the 
proceedings of the Court below on a mere technical 
informality where substantial justice has been done, 
and this principle has been applied to Indian cases! 
Khoorsked-jee Mmiik-jee v. Melnvan-jee Khoorshed- 
:iee(a). Ohirdharee Sing v. Koolahiil Sing{b). The ikrar- 
nama alleged by the Defendants to have been executed 
by Euradlmn Pandey w^as a fabricated instrument, and 
conferred no right upon Dhurm Das Pandey, in whose 

favour it purported to have been made. Bengal Eeg 
XX. of 1812. ' 

Loi’d Campbell : 

Their Lordships feel very much indebted to the 
Gentlemen of the Bar, on both sides, for the manner in 
which this case has been argued. It has been argued 
with the greatest ability and with great conciseness ; 
find I must say that we are better assisted by the Bar 
mn a case is so aigued, than when the arguments are 
extended to an unnecessary length, and there are repeti- 

(a) 1 Moore’s Ind. App. Cases, 442. 

9 .jjjij App. Cases, 344;‘ 
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lions, which only perplex ns. I am sure nothing was ^^43. 

omitted on either side, that could assist or be of service dhur^ das 
to their clients. Pandey 

This case ^ is of a very intricate and perplexing 
natuie, and it is utterly impossible to explain all the 
facts that appear in evidence liefore us. But we have 
the Judgment of the Z ilia Gourt, which appears to me 
to be framed with great care and caution, and I am 
glad to have an opportunity of saying so, because lately 
in another ease (the case respecting the palanquin), I 
felt it my duty to declare the regret of all their Lord- 
ships who heard the case, that much pains had not 
been bestowed upon it either liy the ZiUa or the 
Sudder Dewamiy Court. In this case it appears to me, 
and I believe to all their Lordships, that both in the 
Zilla Court and in the Sudder Dewanni/ Adatvlut the 
Judges have shown great industry, great circumspec- 
tion, and great discrimination. 


Now the case really involves merely a question of 
fact. There is no disputed point of law that occurs 
in the case, and upon a question of fact we must 
give Cl edit to the judgment of the Court below, the 
Judge having an opportunity of seeing the witnesses 
and of seeing the documents, and being better ac- 
quainted with the habits and customs of the people 
than we can be supposed to be. 

hhe Judgment of the Zilla Court in this case has 
been affirmed by the Sudder Dewanny Adawlut. The 
Judge of the superior Court not in all respects taking 
exactly the same view as the Judge of the inferior CourC 
but confirming the Decree of the inferior Court ,- we 
have to determine whether that Decree ought to be 
affirmed or reversed ; and , after the most anxious con- 
sideration, their Lordships are of opinion that the 


B 
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only course that we can safely adopt is to affirm the 

dhurm Das Decree. 

Pandey 

,, It is allowed that this was a family who lived in 

Mussumat 

sh.ama commensalitv, eating together, and possessing joint 

SOONDRI ‘ ITT • • 

dibiah. property. It is allo-wed that they had some joint pro- 
perty, and there can he no doubt that, under these 
circumstances, the presumption of law is, that all the 
property they were in possession of was joint property, 
until it was shown bv evidence that one member of the 

4 / 

family was possessed of separate property. Such evi- 
dence may be received, but their Lordships are of 
opinion that such evidence has not been given in this 

ease, with regard to any part of the property. 

( 

Now what has been relied upon, with regard to a 
portion of the property, has been chiefly that it was 
purchased in the name of one member of the familv. 

y / 

and that there are receipts in his name respecting it ; 

but all that is perfectly consistent with the notion of 

its having been joint property, and even if it had been 

joint property it still would have been treated exactly 

in the same manner. We have heard from the highest 

authority, from the authority of Sir Edivard East and 

Sir Edtvard Ryan, whose most valuable assistance we 

have in this case, (and it gives me a confidence that I 

should not otherwise have felt,) that the criterion in 

these cases in India, is to consider from what source 

the money comes with which the purchase-money is 

paid. Here there has been no evidence given that the 

Appellant had any separate property, or that it was 

from his funds that any part of the purchase-money 

was paid ,* therefore, I think, that so far on this part 

of the case, no difficulty can be entertained, and that 

the whole of the property m,ust be considered as joint 
property. 
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That being so, the widow is entitled to a third of 
uhat joint property unless credit be given to the ikrar- 
iiama which has been set up by the other side. The 
Judge of the Zilla Court, who must have seen it, who 
must have examined it, and who had an opportunity 
of seeing the witnesses by whom it was supported, and 
the witnesses by whose evidence the authenticity of it 
was impeached, came to the conclusion that it was a 
fabrication. Jhe Judg'e of the Sudd&T Coui’t was 
rather of opinion that it bore the -seal or signature of 
the giantoi, but that it had been obtained from him 
when he was incompetent to execute a Deed. I must 
for my own part express, that the leaning of my 
opinion is latlier in accordance with that of the Judge 
of the Zilla Court. But at all events, it seems to me 
that this is a Deed to which no faith can be given, and 
that the two Courts were perfectly right in considering 
that it was not the Deed of the grantor, and that it 
ought not to have any weight given to it. 


We now come, tlmrefore, to the question of quantum. 
Ihieir Lordships are of opinion that the whole of the 


real proiserty must be considered as joint property, and 
the same as to the personal property, because accord- 


ing to the Law of the Hindoos, as in the Civil Law, no 
distinction is made between these two species of pro- 
perty. Their Lordships certainly have felt great diffi- 
culty respecting the amount of personal property — the 
cash supposed to be in the house— and it would have 


been satisfactory to them, if, according to the course of 
proceeding in this country, a reference could have been 
made by the Court below to ascertain the amount. 
But we have reason to believe that such a reference 
could not have been made, and now, at this distance of 
time, it could not possibly be made with any advantage. 


B 2 


1843. 

^ 

Dhurm Das 
Pandey 

V. 

Mussumat 
Sham A 
SOONDRI 
DIBIAH 



242 


CASES IN THE PRIVY COUNCIL 


To show the amount, there is a document produced, 
DimRM Das which, if genuine, is sufficient for the purpose, — an in- 
ventory, supposed to have been acknowledged by one 

MUSSUMAT n ^ 

SHAMA ot tile parties against Ins own interest. The Judge of 
dibiah. Zulu Court and the Judge of the SuddcT Court 
have both concurred in believing that to be a genuine 
instrument, acknowledged by the party. There is no 
doubt that is subject to some suspicion, but we do 
not feel that we should be at all justified in saying that 
the Judge of the Zilla Court and the Judge of the 
Sudder Court came to a wrong conclusion. We feel 
ourselves bound, likewise, to consider that a genuine 
document, and if so, it proves the amount of the pro- 
peity to be according to that stated in the Decree. 

An objection has been made, that, pending the suit, 
an act of adoption was executed by the Kespondent, 
whereby the whole property was divested from the 
mother and vested in Iier adopted son. . Now, ujxni 
the authorities there can lie ’no doulit. tliat: tliat, is the 
result ot an act of adoption, because tiie property is in 
the widow, from the death of the husband, till the 
power of adoption is exercised. Then that adoption 
divests It from the widow, and vests it in the adopted 
son. But for that reason are we to. reverse the Decrees 
of the two Courts? No objection was made in either 
0 tiose Courts that the proper parties were not be- 
ore t e Couit. If such an objection had been made, 

It might have been removed, and I think it is a safe 
Hiax.m fo, , Court of Appeal to be governed by_that 
an^ objection which, if taken, might have been cured, 
and which has not been taken in the Court below, 
s all not be taken in the Court of Appeal. 

. We consider that the Judges ot the two Courts be- 

ow weie ng t in coming to the conclusion, that the 
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mzut-nama or deed giving the power of adoption, was ^843. 
a genuine deed. The witnesses who were examined DH;;irD^s 
to prove Its validity were believed by the Judges below 
and we see no sufficient reason why they should be “ST 
disbelieved by us. That, therefore, being a genuine 
instrument, there was a power of adoptioii, ai^ “ """" 

always to be borne in mind that that deed goes along 
«vith the habits and feelings of the Hindoos, because 
we know that a Hindoo dying wuthout issue male, 
would be most anxious before his death, by writino- or 
by parol, to give a power of adoption, in order thaUhe 
saciihces^ wffiich are required may be performed, and 
that his departed spirit may be introduced to a state of 

liappiness.. 

Then, under these cireumstauces, wdiat is the effect 
of the Decreef It has been objected that the effect 
of the Decree is to put the Respondent in possession, 
in her own right, of that which is divested from her 
by the act of adoption ; but their Lordsliiiis conceive 
that, although the Decree is not very skilfully framed 
in that respect, that is not the effect of' it. All 
the facte being stated, it is assumed as matter of law', 
that, after she had executed the act of adoption, she 
prosecuted the suit only as guardian of her adopted 
son. Then, as the suit must be considered as after- 
wards prosecuted by her, in her name, for his benefit, 
the Decree must be considered to be for his benefit’ • 
and that she is put in possession as trustee for him. 

He claimed, as I understand, an undivided share ; she 
is to be put into possession of an undivided share. That 
share she. will hold accountable to him as his guardian 
and trustee, being entitled herself to a maintenance out 
of it. Some of their Lordships thought that it might 
be expedient to alter the Decree with relation to that 
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1843- point. But upon the whole, after considering the 
dhurm das matter more maturely, their Lordships are of opinion 
that it is unnecssary — that the effect of the Decree will 
Shama he to consider the whole of this property as joint pro- 
DimAn! perty — that this deed, giving the power of adoption, 
the ijasut-nama — ^is a genuine instrument, that, she pro- 
secuted the suit as guardian for her adopted son, and 
that, therefore, he will be entitled to call upon her to 
account for the profits of the joint property of which 
she is to be put in possession. 


Under these circumstances, their Lordships are of 
opinion, that it will be proper to recommend to Her 
Majesty that the Decrees of the Courts below be 


affirmed, and with costs. There are doubts upon the 
facts, but we are proceeding upon the ground that a 
forged instrument was given in evidence on tlie part 
of the Appellants, that that has caused the litigation, 
and that there is no reason why in this ease we should 
depart from the common rule, that the Appellant fail- 
ing must pay the costs of the Appeal. 
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Jeswunt Sing-jee Ubby Sing-jee 
ciiicl Chuteb Sing-jee Deep Sing- 


1 

I 


jee 


J- Appellants. 


J 


AND 


Jet Sing-jee Ubby Sing-jee 


oncient* 


On Appeal from the S udder Dewanny Adawhit of 

Bombay. 

Mahomedan Law—l.egUHMcy~cma bom in w edlo el:— Presum ptioii-- 
l^eea Coiistruchon—Deed by Mahomedan “adopting a person\o suc- 
ceed to my l»-openy“-Vaimty~Gift.~Wm--Lsenti^^^ of 

By the Mahomedan Law, a child bom in wedlock is presumed to be the 
child ot the tather ; legitimacy following the marriage bed. 

A Mahomedan by Deed, declared that he had adopted a son “who was 
to succeed to his property and title.” Held on Appeal, to be inoperative 
aiicl void, either as a Deed of Gift, or as a testamentary disposition no 

delivery ot possession and relinquishment by tlie donor or seisin bvAlie 
donee having taken place. 

Under an order of reference, the Judicial Committee of the Privy Comicil 
upon an Appeal coming before them, remitted the ease bv reason of 

i: Sr cH’reetioirto take 

, Court in India, upon the remit, examiued <iuf.h 

ot tlie witnesses before tendered as were produced, but made no adiudica- 

transmitted the further evidenee to BngUncl^ No fresh 
I'eteTenee was made to^ the Judicial Committee. Upon the Anneal 
^uth tlie further evidence, coming before them, their Lord^iins undm^the 

OiSeltifcol^rrLtinrtTeStorife ““ 

St ‘ 01 tt 

liiis suit resijcjctuti tiie ri^.lit of iiiheritaitee to cei-- 
tdiii porlioiis of the reveiuie of the villages in the per- 
gunna of pLmod, and other hereditary property, formerly 
belonging to the Raja of A mo cl, Khan Saheb, or Ubby 
Sing, the father of the present Eespondent. 

l ufseiit: jMcmbcrs ot ihe Judickil CommiUee, — Loi’tl Bi'nindviin 

“ifo”. •- ti« KieM-Ho.: 

I* in^y Couiicilloi', Assessor , — Sir 12, K-yan, 

m OiX 
— OD 


5th Feb. 
1S44. 
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1S43-4. 

V , ^ 

JESVVUNT 
SING-JEE 
UBBY SlNG- 
JEE 

Jet Sing- JEE 
UBBV SiNG- 
JEE. 


Ill tie yeai' 1865 (a.d. 1808-9) Puftahciy one of tie 
wives of tie Baja Ubby Sing-jee^ iaving left Amocl^ 
where her husbc^nd resided, and taken up her residence 
at Baroda, gave birth to the Respondent. 

The Raja recognised and acknowledged the child of 
Piirtaba as his offspring, and provided for it by making 
Purtaba, although living separate from him, a regular 
allowance for her own and her child’s maintenance 


during his life. 

In 1814 the Raja died, whereupon Purtaba’ s child, 
Jet Sing, being the only son of the Raja, became 
entitled by the Mahomedan Law to the guddy and 
semmdary of pergmma Amod, and all his property 
of every description. 

Jesimmt Sing, the son of Chutur Sing, the late 
Raja’s youngest brother, however, claimed to be en- 
titled to the property of the deceased Raja, by virtue 
of an alleged deed of adoption ; and Chutur Sing and 
Jeswmit Sing, combining with Gulaba, one of the late 
Raja’s wives, took possession of the whole of the 
Raja’s property. 


In consequence of these proceedings, Purtaba filed 
her plaint, as the guardian of Jet Sing, in the Zilla 
Court of Broach on the 20th of June 1825, to recover 
the possession of the semindary and other property of 
the late Raja, laying her action at the sum of 4,02,741 

rupees, being ten times the amount of the annual 
income. 

On the 5tli of Decent, her 1825, the three Defendants, 
Chutur Sing, Jesivunt Sing, and Gulaba, put in their 
answers, in which they insisted on the adoption of 
Jesivunt Sing b}" the late Raja, and asserted that 
the Plaiutiff, Jet Sing, was not the son of the Raja, 
and had been repudiated by him in his lifetime, and. 
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therefore, could not be his heir or entitled to succeed 1843-4. 
to the inheritanee of the zemindary, Jeswunt 

The Plamtill, Jet Sing, haviag replied, and the De- 
lendants rejoined, documentary and oral evidence was 
produced on both sides. Jet 45 ing-jee 

On the part of the Plaintitfs, a deed of assignment 
beaiing date the 10th of March 1817, of a village 
called Wadea, to Purtaha and her son, for their main- 
tenance and support, which contained a clear reeogni- 
.tion by the Raja, of Jet Sing, as his son, was proved. 

They put in also a letter from the late Raja, of the 
25th of April 1816, addressed to Jet Sing as his son, 
and a power granted to Purtaha and Jet Bing, by the 
Raja, to manage his affairs. They also produced a 
variety of witnesses to prove the birth and 

of Jet Sing, and the acknowledgment of him by the 
Raja. 

The Defendants (the present Appellants) put in the 
alleged deed of adoption of Jeswimt Bing, which was 
dated the 26th December 1821, and purported to be a 
repudiation of his wife Purtaha and his son Jet Smg, 
and a declaration of the illegitimacy of the latter, as the 
ground tor the adoiJtion of his nephew Jeswimt Smg, 
the^ son of his youngest brother Chirtur Sing. [ The 
Defendants, Jeswimt Sing and Chutur 15'%, -also 
examined various witnesses, none of whom, however, 
deposed to any specific act on the part of the by 

which Jet N% was disowned, except the deed in 
question. ■ ' 

On the 22nd ot August 1826 the cause came on for 
judgment before the Zilla Court, when, after g’oihg 
through all the proceedings and evidence; the Court 
obseived, that "after a most attentive pernsal of the 
whole of the documents filed and evidence taken in 
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iS 4 ^ this ease, it was quite satisfied that the Plaintiff (the 
jEswuNT present Eespondent) had proved his claim to the 
ubby smc- cniddi/ of Amod;” the Judge, Mr. Edivard Grant, 
adding that, ‘‘independent of the evidence and docu- 

ifsEY'^aiN G* produced by Plaintiff, the strong resemblance 
that Jet Sing bore to his deceased father, the lat- 
ter of whom was, personally known to that Judge 
when alive, was so great as to leave no doubt in 
the mind of the Court as to his being his legitimate 
son.” It was therefore decreed, that the Plaintiff’ be 
put in full possession of the whole of the property 
of his deceased father Ubhy Sing, which was in the 
possession of the Defendants, the parties bearing their 
own costs of suit. 

Prom this Decree, the Defendants appealed to the 
Siidder Deivanny Court of Bombay. 

On the 31st of March 1827, the cause having come 
on for hearing before the Sudder Court, the following- 
questions Avere stated by that Court for the opinion 
of the Mahomedan law-officer : — 

He 

Question. — “Gan a man having a son leave his 
property to his brother’s son during the lifetime of 
,.hat biothei, and vould such an act depi-ive a son of 
, ■ all partieipatiou in the father’s property? Does it 
appear from the tenor of the sumid (the alleged deed 
of adoption) now shown to you, that all' the. property 
has been given away; and in such case, is it proper 
according to the Mahomedan Law, or not?” 

Answer.— “It is declared according to the Maho- 
medan Lciav , that any man having a son can give away 
his property to any one he pleases, wiiether he be a 
nephew or any other person, and in consequence of his 
(the person to whom the property is given) being made 
proprietoi', the .son of the donor is deprived of every 
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thing except the right of consangTiinity. I have ex- 
amined the sunud. If the donor has gi%^en awav the 
pioperty and the receiver has taken possession of it, it 
is correct and proper; for so it is written in the chapter 
of Free G-ifts in Hedgia, and in other hooks.— 
med Kasi.” 

Aftei this opinion, the Court placing the sunud in 
the same law-officer’s hand, put to him the following* 
question concerning it : — 


Question. — “In the accompanying sunud it is thus 
stated hy Uhly Sing, rihe woman, Maha Rang Pur- 
tada, having brought Jet Sing, the son of some un- 
Icnown pel son, I on i hat account disown him a s mv 
otfspring;’ but it i.s proved in evidence that Uhhy Sing 
was persuaded to make such a declaration contrary to 
the truth, for Jet Sing is the son of Vbhy Sing. In that 


sunud a gift is mentioned, but no property specified, 
whether in general or detail, neither has the donee’s 


acceptance of the gift been proved. Further, Jeswunt 
Sing, the Appellant, has not proved that Uhhy Sing, 
having divested himself of the property, agreeably to 
the terms of the sunud, put Appellant in possession of 
it agreeably to the Mahomedan Law; therefore, would 
it be proper to act upon such an imperfect sunud f” 


Answer. — “Agreeably to the Mahonaedan Law, we 
state, that as the declaration made by Uhhy Sing, 
denying that Jet Sing his son, has been proved to 
be false, and it has also been proved that he {Jet Sing) 
is the lawful son of Uhhy Sing, the above-mentioned 
written declaration is invalid. As long as Purtaha 
remained lawfully wedded to Uhhy Sing, his denying 
the descent of her son from him, and disowning him as 
his offspring, would not be admitted; for by our law, 
‘the offspring follows the bed,’ and the connexion of the 
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^ ^43-4 - marriage bed is legal and firm; and since perfect pos- 
jEswuNT session and acknowledgment by the donee of what has 

SiNG-JEE . . ■ 

UfiBYSiNG- been given, whereby the gift would have been per- 
feeted, has not been proved, therefore the said gift, 

ubby Sing- laYV, is not correct, then no force can be 
jEE. given to such an imperfect writing. Moreover, from 
the sense of the law authorities, as the Jlidaya and 
others, on the subject of genealogy and gift, it is mani- 
fest and apparent.” 


, On the 23rd of June 1827 the SuMer Admvlut, 
having duly considered all the proceedings in the 
appeal, after reference to the Mahomedan law-officers, 
found that the instrument of adoption was invalid and 
ineffectual : first, in respect to the declaration therein 
made 'bjUhhy Sing, denying to Jet Sing the character of 
his son, having been negatived by the Court, finding that 
the said Jet Sing Yvas the true and lawful son of the said 
TJlhy Sing, as it was in proof, from the personal know- 
ledge of the Zilla Judge originally trying the case, that 
the son, Jet Sing, bears the strongest resemblance to his 
fathei, and this was not a son suddenly broug'ht forward 
as just found, but of a boy from his birth claiming and 
passing as the son of TJhhy Sing ; secondly, on the ground 
of it being incompetent to a father, by the Mahomedan 
Law, to declare a son spurious, born of a wife not pre- 
viously divorced ; and thirdly, because there being no 
proof of seisin of the property by the Appellant, said 
to have been given to him by the late Uhly Sing, 
nor of relinquishment of it by the said Ubhy Sing, so 
t'S to constitute a valid and lawful gift. Accordingly, 
the Court affirmed the Decree of the Zilla Judge of 
Bi oach, of the 22nd of August 1826, with' costs. 

From this Decree, the Appellants appealed to His 

late Ma jesty in Council. . : 
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When the Appeal came on for hearing, their Lprd- 
ship)s were of opinion that the cause ought to be sent 
back to the Sudcler ^Deivanny Adawlni, to hear certain 
witne.ssea tendered oji behalf of the Appellants (a) and 
rejected by that Court ; and the cause having been re- 
mitted, the Budder Beuminy Admvlnt at Bombay, by an 
Order bearing date the 12th of June 1841, directed 
the 7AUa Court of Buraf to take the evidence, (to re- 
ceive Avhich application was formerly made,) agreeably 
to the Order of Her Majesty in Council, notice being- 
given to the opposite party to afford him an opportu- 
nity of rebutting the same if able. 


1843-4 


JESWUNT 

Sing jee 

UBBY SlNG- 
JEE 


Jet Sing- jee 

UHRY wSlNG” 
JEE, 


In pursuance of this Order, the Zilla Court pro- 
ceeded to take the evidence of such of the witnesses as 
were tendered, and after allorving four months for the 
production of the witnesses, forwarded the deposi- 
tions thus taken to the Biidde.r Dewanny Adaivlut, And 
the same were transmitted bv the Court, without anv 
adjudication upon tlie case, in consecpience of the fresh 
evidence, to Her hlajesty in Council. 


Upon tlie Appeal, with this additional evidence, 
coming on for hearing, their Lordships stopped the 
Appellants’ Counsel from arguing the case; the opinion 
of the Committee being thus expressed by 


2nd Dec. 

18^.3.* 


The Right Hon. Dr. Litshington : 

There is necessarily in this ease a preliminary con- 
sideration Avhether their Ijordships have anv authoritv 

X » I ' 


* Present; Members of the Judicial Committee ^ — Lord Langdale, 
Lord Campbell, the Viee-Chaneellor Knight Brnee, and the Right 
Hon. Dr. Lnshington. 

«* 

Privy Comnnllors,— E. H. East, Bart., and Sir B. 
Ryan, Knt. 

[a) Reported on this point, 2 Moore’s Ind.. App. Cases, 424. 
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to hear the present proceedings, or whether any eon- 
jEswuNT sent given bv the Counsel on both sides will enable 
ubby Sing- them to administer justice in the case, rheir Lord- 

JEE 

ships greatly regret that it is their opinion that they 

ET SlNG*^jEE 

Ubby Sing- are unable to proceed at all, and for the reasons which 
I am now about to state. 


When this case came under their Lordships’ con- 
sideration, in pursuance of the original reference from 
Her Majesty in Council, their Lordships, who then sat, 
were of opinion that it was necessary that the ease should 
be sent baclv to the Court below, in consequence of that 
Court having taken upon itself to refuse the examination 
of several witnesses who were tendered upon no justifi- 


able ground. Having come to that opinion, their Lord- 
ships reported to Her Majesty, “That the cause ap- 
pealed from the Court of Sudder Dewanny Adawlut 


ought to be remitted back to the said Court, on the 
ground of the refusal of the Court below to hear certain 
vfitnesses on behalf of the Appellants in the said cause, 
and that the said Court ot Sudder Dewanny Adawlut 
ought to be directed to proceed therein accordingly. ’ ’ 


Now we are of opinion, that when that Judgment 
was pronounced and affirmed, as it was by Her Majesty 
in Council, the original reference of the Appeal to this 
Court Avas entirely exhausted, and that our authority 
was completely at an end. But how did the Court 
below proceed? They remitted the case to the Zilla 
Court at Surat, ivith directions to examine the wit- 
nesses in the case, and that Court accordingly made an 
order for the production of the lAutnesses, j)roposing to 
the other party to give them an opportunity of re- 
butting the additional evidence if such an opportunitv 
could be embraced. It does not appear that the op- 
portunity so given was taken advantage of, and the 



ON APPEALS FROM THE EAST INDIES. 

« 

Zilla Coiiri- having transmitted the evidence so taken, 
to the Sudder Court, that Court, vdtliout any adjudi- 
cation, sends the case directly up to this Court for con- 
sideration. 


Now, what possible jurisdiction can their Lordships 
have. There is no reference by the Queen in Council 
subsequent to the Order in Council of the 25th of 
January 1841, remitting the case to the Court below. 
What ought to have been done is this: — After hearing 
the evidence on the one side, or on both sides, which had 
been offered, the case ought to have been decided, and 
if either of the parties were dissatisfied with the deci- 


sion, there ought to have been a fresh Appeal, and the 
case ought to have been brought under consideration 
in the usual and ordinary manner. But as it now 
stands, we have no authority under the original refer- 
ence, and we have no second reference. Consequently, 
we have no jurisdiction at all, and having no jurisdic- 
tion, consent cannot confer itj and any attempt, of 
course, to pronounce a judgment, never could be fol- 


lowed up by Her Majesty in Council by a valid Order. 
We exceedingly regret, for the interest of the parties, 
that such a state of things has occurred, but we can- 
not proceed in this ease. 


Li consequence of the opinion thus expressed by their 
Lordships, of their inability to entertain the Appeal, a 
petition was presented by the Appellants, which, after 
setting forth the above facts, prayed that Her Majesty 
in Council would be pleased to take their said Appeal, 
together with the depositions aforesaid, into Her most 

" Present: Members of the Judicinl Coniwhitteef — Lord. Campbell, 
the Viee-Chaneellor Knight Bruce, the Bight Hon. Sir H. Jenner 
^•ust, and the Right Hon. Dr. Lushington, 
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iSth Dec. 
1843.* 

'■ 
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■*^43*4 sTacions consideration. And that the said Decree of 
JESWITNT the 23rd of J^me 1827 might he reversed, altered, or 
UBBY^sme- varied, Or that Her Majesty in Conncil wonld he pleased 
to direct the said Sndder Deuminy Adawlul to re-hear 
^UBB^Y^'smrf- the said cause, and upon such re-hearing to take the 
depositions aforesaid into their considerations, and ad- 
judicate thereupon. 


Mr. , Jackson supported the Petition ; and 

Mr. Edmund F. Moore appeared for tlie Ee- 
spondent. 

And expressed himself ready to consent to any course 

their Lordships felt they could adopt to ensure the 

» 

speedy hearing of the ease. 

The cases of Rajunder Narain Rae v. Bijla Govind 
Sing (a), and Sree Mutty Rissoonderry DaRee v. Rajah 
Burrodacaimf Roy {]>), were referred to. 


Lord Campbell: 

All parties consenting, we think that the Order of 
the 25th of January may be varied, for the purpose of 
making it an Order merely to take fresh evidence, and 
to remit the evidence to this Court, and that Order 
being varied, the irregularity wall be entirely cured, 
and we can hear you strictly under the Act of Parlia- 
ment. 

Upon this Petition, their Lordships reported to Her 
Majesty as their opinion (the express consent of the 
parties on both sides having been given to that etfect), 
that Her Majesty’s Order in Council of the 25th Janu- 
ary 1841, A\'^liereby it was ordered that the said cause 


(a) 2 Moore’s Incl. App. Oases, 181. 
(&) 2 Mpore^s Ind, App. Cases^ 127, 
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1/G 1 GmittGcl Lcidv to tlio j 

oiiQ-lif in h. -1 . Deivanmj Aclawlut, 

c^iiSht to be varied, and that it ought to be declared 

tia tie said Sudder Dewanny Adawlut ought onlv have 

been directed to admit the evidence of the said wit- 

-sses in the said petition mentioned, the same to be 

remitted for the consideration of the Lords of the Oom- 

mittee, together with the evidence before taken in the 

smd cause, without setting aside the final Decree of the 

^MderDewanny AdaM appealed against, throwing 

any duty upon the said Court to reconsider or re- 

adjudieate upon the said cause. And in ease Her 

Majesty was pleased to order that the said Decree of 

the_2oth of January 1841 be so varied, and do stand 

varied accordingly, then their Lordships are of opinion 

^ at the depositions of the witnesses examined bv the 

.Ma Court in pursuance of an Order of the Sudder 

Detmnny Adawlut of the 12th of July, 1842, ought now 

Her 1 '' 1 that 

.. Majesty should be recommended to direct their 

_^ordships of this Committee to proceed with the hear- 
ing of the Appeal against the said Decree, together 
with^ the depositions aforesaid, and to report their 

opinion upon the said final Decree of the Sudder De- 
tvanny Adawlut, to Her Majesty. 

_ The above report was duly confirmed by an Order 
in Council, bearing date the 31st of January 1844. 

The Appeal now came on for hearing, upon the 
evidence taken by the Court in India upon the remit, in 
con]unction vdth the former evidence. 

The questions raised and argued were, first whether 
It was proved by the evidence that tL 
was the son of the deceased Raja Uhhy Sing-jee Beep 

and, secondly, if the instrument under which 

s 
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j 843-4. 

-r-, I,-* 

JESWUNT 
SiNG-jEE 
Ubev Sing- 
jee 

Jet Sing jee 
Uery Sing- 
jee. 


5 th Feb. 
1844. 
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i«43-4. the Appellants claimed, and which they insisted ope- 
jEswuNT rated so as legally to disinherit the Respondent in the 
ubby Sing- event of Ms being proved the Bajct’ s son, was valid 
and operative by the Mahomedan Law, either as a deed 
of gift, or a deed of adoption and testamentary disposi- 
tion. Maenaghten’s Principles of the Mahomedan Law, 
50, 51, 124, 242-3, were referred to. 

Mr. Charles Buller, Mr. Jackson, and Mr. Forsyth, 
for the Appellants ; and 

Mr. Wigram, Q. C., Mr. E. J. Lloyd, and Mr. 
Edmund F. Moore, for the Respondent. 


Lord Langdale: 

This case comes on upon an appeal from the Court 
of Sudder Dewamiij at Bombay. 

The Appellant states in his Plaint, that he was en- 
titled to the property in question, in one form or another, 
as the adopted heir of Baja Ubby Sing-jee, who died 
in the year 1825. The Respondent alleges himself to 
be the heir of the same person, and as such entitled to 
the property in question. 

The claim of the Appellant rests altogether upon the 
validity of a Deed which is stated to bear date on the 
26th of December 1821, and which is- alleged to be an 
effectual Deed of gift to him, of the property in ques- 
tion. It is also alleged on the part of the Appellant, 
that if it is not to be considered as a Deed of Gift, it 
IS to be regarded as a Will, under which he is 
entitled; if the Respondent be not the heir to the 
whole of the property, or at all events to one third of 
it. It is, therefore, of the utmost importance to see 
what is the nature and effect of this Deed; it is dated 
the 26th of December 1821, and is signed by Ubby Sing- 
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jee, Deep 8iiig-jee. The Deed, is short, and is in the 1843-4. 
following 'words: — “As I have divorced my wife, her jeswunt 
son, Jet Sing, by illicit intercourse, is hereby disin- ubby° smc- 
herited. I have, therefore, adopted you.” Then there 
follows after the signature these words: — “I have 
adopted Rana Jeswunt Sing to succeed to my property 
and title — ^no one shall interfere in this adoption. I 
have also made provision for all my wives, by assign- 
ing a portion of land for their maintenance — they shall 
not be annoyed in any way, but considered as the 
mothers of J esivunt Sing, and so treated and maintained. 

I have no son, and the heir to the estate is my brother 
Rana Chuter Sing, whose son, Jeswimt Sing, I have 
adopted. ” ■ 

The first question to be considered is, whether this is 
a Deed of Gift which passes any property to the Appel- 
lant, J esivunt Sing; and that depends upon these words 
— ‘ ‘ I have adopted Rana J eswunt Sing to succeed to my 
property and title:” and upon this subject their Lord- 
ships have been referred to Biacnaghten’s hook as to 
what is the meaning of a Deed of Gift; in which it is 
stated, “It is requisite that a gift should be accom- 
panied by delivery of possession, and that seisin should 
take effect immediately, or, if at a subsequent period, 
by desire of the donor.” (P. 50.) — “A gift cannot be 
implied, it must be express and unequivocal, and the 
intention of the donor must be demonstrated by his 
entire relinquishment of the thing given, and the gift 
is null and void where he continues to exercise any act 
of OAvnership over it.” (P. 51.) 

Noav, in the first place, their Lordships feel great 
difficulty in saying that any gift absolutely was here iii- 
1 ended: the words are, “I have adopted Rana J esivunt 
Sing to succeed to my j)roperty. ’ ’ When is be to 

s 2 
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i^uceeedf lU’ter Ms death. 'Where is the reliiiqiiish- 
jEswuNT meiit or any giving up of the property'? There is 
ubby' Sing- none. If these words were intended to pass the jpro- 
perty, there is a complete absence of any relinquish- 
if^BY ^'sm& “lent by the donor, or of seisin by the donee, and, 
therefore, it appears to their Lordships that this instru- 
ment is not to be teeated as a Deed of Grift. 


Then arises the question. Is it a Will? We have 
aeain the same absence of his intention to give, in 
words. He says he has no son, and he adopts some- 
body who may succeed. His son may succeed — any 
other person may succeed — ^if it is in the nature of a 
testamentary gift. 


This case seems to be in the very terms of it almost 
similar to a case cited from page 124 of Mac- 


naghten’s book; wdiere the question was as to the effect 


of a document executed by a party declaring his 
nephew to be his representative in proprietary right. 
The answer declares “the document to be of no 
validity, and cannot be available to confer any right of 
succession on the nephew, because it purports to con- 
stitute him the representative in proprietary right of 
the framer of it; in other wmrds, it declares him in 
general terms to have the right to the entire property 
belonging to the framer of the document after the 
de-ath of the latter,” which is the only construction to 
Be given to the words used here — ‘ ‘ I have adopted 
Jesivmt Sing to succeed to my property.” It then 


goes on to say. 


“Such a declaration does not fall wdthin 


any description of legal obligation, and has, therefore, 
no validity as to the creation of proprietary right” 
This, therefore, is hot a Deed of Grift, nor a testa- 
mentary gift to take effect after the death of the donor. 
It appears to their Lordships, therefore, that this docu- 
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meiit lias no elfect or operation whatever in giving any 
rig-lit of property to Jesivunt Sing. 

That being so, Jesivunt Sing has no right on which 
he can recover anything ; but with a view to what is 


I 43-4- 


JESWUNT 
SiNG-JEE 
UBBY SING- 
JEE 


ultimately to be done in this case, it is necessary to sing-jee 
consider the matter a httle further. 


This case is brought forward either upon the allega- 
tion that the Defendant was a supposititious child, 
palmed upon her husband by Purtaba, pretending 
to be his mother, for the purpose of obtaining the 
property, or else upon the allegation that the child of 
Purtaba was an illegitimate cliild, born by illicit inter- 
course with some other person than the husband JHaja- 
Uhby Sing. 

INow, with respect to the question whether, being 
supposed to be the child of Purtaba, he was also the 
child of ZJhhy Sing, there has been a great deal of evi- 
dence gone into, contradictory in some parts of it, but 
which, quite independent of the conclusion of law, 
preponderates very greatly in favour of his being the 
child of Ubby Sing, and as such recognized by bim. 
Independently of that, there was no denial that Pur- 
taha was the wife of Ubby Sing, and' there is no evi- 


dence which can be relied upon to show that the most 
ordinary presumption ought not to prevail in this case. 
This is a case of a child born in wedlock, and it must, 
therefore, be deemed to be the child of the husband. 

The' other part of the case, which supposes that this 
child is not the child of Purtaba, does, upon examina- 
tion of the evidence produced, appear to us to be a 
gross attempt at fraud and imposition. There is 
no evidence which can in the smallest degree be rehed 
upon, to support such a statement. The declara- 
tion of the husband in the instrument produced as the 
foniidation of the Appellant’s claim ^legatives such an 
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1843-4. assuDiptioii, for lio tlisi’G speaks of liim as liei sou Jot 
je^t 8mg by illicit iutercoarse, ” and though that declaration 
UBsf sfNG- may not be a true declaration, as to the allegation of 
f ^ illicit intercourse, it is conclusive against the supposi- 

JET SING-JEE advaiiced by the Appellants,' of the child being 
jEE. supposititious 5 there is not the least foundation laid foi' 
it, and nothing which can lead us to suppose why he 
should be induced to put forward such a ease, evidently 
false, and having no foundation whatever. 

It is not possible, however, to dispose of this case 
without making one observation at least upon the pro- 
ceedings which have taken place. In the Zilla Court, 
where evidence was brought forward to a very great 


extent, it appears that the Judge so far forget that it 


was necessary to have the evidence brought forward, 
under legal sanction, and in public, in such a Avay that 
there might be the means of controverting it, imported, 
as a ground of his decision, something which came 
within his own knowledge. It is to be regretted that 
any such circumstance should have taken place, and, 
still more, it is to be regretted, when the ease came 
before the superior Court, the Suclder Dewanny Adaw- 
hit, that a circumstance of that kind should have been 
alluded to as one which ought in the smallest degree 
to have any effect irpon the Judgment of the Court. 
It is impossible to pass that by without making an 
observation upon • it, but still the other circumstances 
of the case are so clear, that their Lordships see no 
reason whv the decision which has been come to 
should ill any respect be altered. That circumstance. 


if at all looked at, might have been worthy of further 
consideration in another respect, if the case had not 
the character which it must be supposed to have, of a 
fraudulent attempt to defeat justice ; and considering 
the decisions which have been pronounced, and the 
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conduct which has been pursued by the Appellants, 
their Lordships are of opinion that the Appeal ought to 
be dismissed with costs, including all the costs below. 


Maha-eaja Tej- Chund Bahadur - - Appellant, 

AHD 

Sri !Kahth Gthose and others * - - ^Respondents ^ 

On Appeal from the Rudder Deivanny Adawlut of Bengal. 

Lease for term, of years— Death of tenant before expiry of term— If termi- 
nates lease. 

A lease for seven years of a farmed pergunna in Bengal, was granted by 
the Baja of Burdwan. The lease was not executed in writing, but the terms 
of holding were defined by a notice sent by the ^Baja to the 
tenants of the premises. The lessee died before the termination of the 
demised term, ■when the lessor evicted the lessee^s representatives and 
granted a fresh lease to another at an increased rent. Held, in a suit 
brought by the representatives of the lessee to recover compensation for 
loss of profits, that^ the act of dispossession was wrongful, the remainder of 
the term by the Hindoo Law surviving to the heirs and representatives of 
the deceased lessee, and damages to be paid by the lessor, calculated upon 
the increased rental, awarded. 

The (juGstioH in this casG whs, whGthcr thG rspr©- Feb. 
SGntativGs of a dGcoasod Igssgg, undGi* a domisG for ' — 

sevGii jGars, who diod bafore. tha axpiration of tha term, 
had any interest in the unaxpired remainder of the 
lease. 

1 he Appellant was the semindar of ChuJcla Burdwan, 
in the district of Moorshedahad, which, among various 
other lands, comprised the pergunna of Munohur-Shahi. 

On the 2nd of Bysack, 1210, B.S. (13th of April 1803), 
he granted a lease of the pergunna, comprising 206 
m.ousas, being one of the mahals or districts of his se- 


* Present : Members of the Judicial Committee , — ^Lord Brougham, 
Lord Campbell, the Eight Hon. Dr. Lushington, and the Right 
Hon. T. Pemberton Leigh. 

Privy Councillor, ~J,ssmor,— Sir E, Ryan, Kht. ■ 

TTT O'? 
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1844. 'mindary, to Rmn Nidhee Ghose, to hold as ijara-dar 
maha- kaja or farmer for seven years, at one annual jumma or re- 
TEj 1 ^ 09 , 937 . 6 a. 7 p., and thereupon Ram Nid- 

C! 13 T T»r A K* HP w 

‘ghose and Ghose, the lessee, executed a security-bond of even 
others, (j^te, the conditions of which, besides providing for the 
due payment of the malgusary in case of the death of 
the lessee during the term of 'the demise, were as fol- 
lows : — “ That after the expiration of the period of 
paying the Mst on whatever balance there may be, I 
will, without fail, pay interest at the rate of one rupee 
per cent, per mensem ; and in case of a default in the 
• payment of the malgusary, the Maha-raja in question 
may, at his option, dispose of the whole of my pro- 
perty and pay himself ; for such act of sale I shall 
have no remedy at law. Notwithstanding such sale, 
should the balances be not liquidated, the Maha-raja 
may depute a tahsildar to the mahal, and exact pay- 
ment of the balance. Should a balance be demandable 
after a recourse to all these measures, he may form 
another settlement of the mahal, within the period of 
farm, and whatever loss may arise upon the malgusary 
from this measure within the period for which the farm 
has been granted, I will pay by instalments. Should 
the ijara-dar referred to, die or absent himself, these 
cireunistaiiees will not be available to me as excuses 
for the non-performances of these engagements ; nor 
will I urge as an excuse, that the ijara-dar has not X3ut 
his signature to the statement of balances. I will 
liquidate the balances without making anv excuse. ^ ’ 
To this bond, one KisJisu Kawth was security. No 
formal lease was executed. On the same day the 
Maha-raja issued the following ilaM-nama, or notice : 
''To the hurmacharies (accountants), ryots, pails 
(officers of reYenue)^ and kotwals (officers of police), 
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of th-^ per g'U,nna Munohur-SJ%ahi, and the other mouzas 

and ‘Tt'i'Cihals. The mahal in question has been given Maha- raja 

in fa-i-ua to Bam Nidhee Ghose, from 1210 to 1216/‘"‘' 

B.S. (1803-4 to 1809-10 a.d.), a period of seven 
years ; lie "will receive petitions and kabooliats, and 
take possession, and transact business according to 
rule. You. will attend upon him and cultivate the 
soil, pay the rent, render papers, and not act contrarily 
in any way. ” 

By virtue of these instruments, Bam Nidhee Ghose, 
the ijci'r'a-dez'y, obtained possession of the farmed mahal, 
and for a period of four years, viz. from 1210 to 1213, 

B.S. (.A-.n. 1803-4 to 1806-7), paid malguzary to the 
Maha-raja, agreeably to his engagement. 

Ba'n'h Nidl^ee Ghose died on the 11th of June 1807, 
leaving- the Respondents, Neel Kanth Ghose and 8ri 
Biantlz Ghose, his t-wo sons, him surviving. Shortly 
after the death of Ram Nidhee Ghose, the Maha-raja, 
notwithstanciing the existing lease, and the security- 
bond of KisTzen Kanth already referred to, and that the 
heirs of the deceased ijara-dar were ready to pay the 
nialgusiary and continue the lease, caused the pergunna 
MunoJiur-Shcchi to be put up for sale by pubhc auc- 
tion, and tire same was sold to Suroop Chund as a 
mofussil prot'ny talook (or lease in perpetuity), for the 
sum of Es. 70,000, subject to the payment of the 
annual jum^a of Es. 1,23,937. 6a. 7p., being an in- 
crease of Its. 14,000 upon the annual jumma paid by 
the late RaTri, Nidhee Ghose. j 

Mutnal contracts or kabooliats were entered into, 
both try the Maha-raja and Suroop Chund, for the 
payment of the renewed malguzary kists and other 
dues ; jSuroogp Chund in his kahooliat covenanting as 
follows: “I -will maintain all previous settled moota- 
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1844 - jery mahals for the period of the farm, and receive mal- 

*■ ^ ( 

Maha- raja qusarij for the same, and will take possession of all 
Tej CHUND 

V. mahals which have not been settled in kathina and are 
GHosE^nd held in khas.” Suroop Chund took forcible possession 
others. mahals in question, ejecting Neel Kanfh Ghose 

and Sri Kanth Ghose out of possession. 


Neel Kanth Ghose and Sri Kanth Ghose, after applying 
to and requesting the Maha-raja and Suroop Chund to 
deliver up possession of the mahals, and to make resti- 
tution for the injuries done to them, on the 20 th of 
August 1811 filed their plaint in the Provincial Court 
of Moorshedabad against Suroop Chund Roy, wherein, 
after stating the several circumstances above detailed, 
and that in consequence of the unjust proceedings on 
the part of Suroop Chund and the Maha-raja, they 
(the Plaintiffs) had not the means of paying the ex- 
penses of a suit for the whole of the profits then due 
to them, and had therefore brought their claim for 
Es. 19,537, being the amount of the profits of the year 
1214, B.S. (1807-8, a.d.), with interest thereon, up 
to the time of filing the plaint, at the rate of one per 
cent, pet m,ensem., amounfing to Es. 7,814. 14a., making 
in the aggregate Es. 27,351. 14a. 

On the 17th of April 1812, Suroop Chund Roy put 
in his answer, wherein he admitted the several circum- 
stances alleged in the plaint, but submitted that the 
claim of the Plaintiffs for the profits for one year onlv 
was contrary to the Eegulations, and insisted that the 
Plaintiffs’ claim, if any, was against the Maha-raja, 
and that the suit ought to have been instituted against 
him; the Defendant also insisted on his title and pos- 
session of the pergunna in question, by virtue of the 
lease granted to him by the Maha-raja. To this answer 
The Plaintiffs replied, and the Defendant rejoined. 
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1844. 


The Defendant put in various documents, comprising, 

^ 

amons- others, an isMar-nama or notice alleged to have maha- raja 

^ ^ TeJ CHUND 

been issued by the Maha-raja, summoning the heirs of 
the deceased Nidhee Ghose to appear at his cutcherry, OHosE^^d 
and give security for the malguzary , but which notice 
was not jjroved. 

On the 10th of May 1814, the Provincial Court of 
MoorMiedabad dismissed the suit by way of non-suit, on 
the ground that the Plaintiffs had divided the amount 
of their claim, by suing for one year’s profits only of 
the pergumia in question, giving them at the same time 
liberty to sue for the whole amount of the profits of the 
three Tears. 

From this decision llie Plaintiff's appealed to the 
Sudder Deiranny Adaivluf of Bengal, and on the 16th 
day of May 1819 that Court reversed the judgment 
of non-suit, and remitted the suit back to the Provin- 
cial Court, with liberty for the Plaiirtiffs to amend, by 
suing for the profits of the three years, and by supple- 
mental plaint to make the Mahai-vajci a Defendant to 

the suit. 

Pending the above appeal from the Provincial Court, 

and before the decision of the 8ud.der Adaivlut, Suroop 

Clitmd Roy died, leaving Radha Mohmi Roy and 

others, his heirs, surviving, who appeared and were 
^ ^ 

duly admitted to prosecute the appeal. 

In pursuance of the notice of the Sudder Court of 
16th Mary 1819, the suit was restored by the Provincial 
Court, and placed in its former number on the file of 
that Court, and on the 6th of June 1819 Neel Kanth 
Ghose and Sri Kanth Ghose filed their amended and sup- 
plemental plaint against the Maha-raja and the repre- 
sentatives of Suroop Chund Boy, claiming, in addition 
to Rs. 27,351. 14a., the amount sued for by the original 
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. plaint, the sum of Es. 89,770. 2a., the amount of the 

tej**chund per^MWia in question, for the years 

V X 1215-16, B.S. (a.d. 1809 and 1810), making' in the 
ghose and wJiole the sum ot Es. 117^131. 16a. 

To this amended and supplemental plaint, RadJia 

JRoJiwh Ro'^f the eldest son of the late SiiToop OJiu%d 

Roy, put in an answer on behalf of himself and the other 

representatives of Suroop Chund, and thereby, after 

alleging that the Maha-raja had full right and title to 

lease the pergunna in question by reason of the alleged 

default in the Plaintiff’s non-a,ppearanee after notice at 

the Maha-raja cutdterry, insisted that the Maha-raja, 

as the proprietor of the soil, was alone liable, and that 

they, the Defendants, ought to be saved harmless. 

To this answer the Plaintiffs tiled their replication. 

In pursuance of the prayer of the amended and 

supplemental plaint, an iitila-nanta or summons was 

issued and served on the Maha-raja, but he refused to 

answer the plaint, declaring 'that the responsibility 

attached to the Mofussil daJihildars, and that he had 
iiotliing to do with it. 

^On the part of the Plaintiffs, several documents 
vue pi oc need, proving various transactions in respect 
ot the pergunna, by Suroop Chund; the Plaintiffs also 
produced the malgumry receipts of their father, Ram 

Ghose, up to the period of his decease, and 
examined outnesses to prove that there was no arrear 
dim from them to the Madm-raja at the time of his 
gi anting the lease to Suroop Chund Roy. 

On the 11th September 1820 the Provincial Court 
p..nounced judgment in the cause, and gave it as 

annenreTT'\*^^^’i-T''“ the Plaintiffs 

had sue 1 ^ ^ recover the amount thev 

sued for, together vuth interest on the amount 
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profits of the farmed Mahal, from 1214 to 1216 B S * 844 . 
(1807-8-9-10, A.D.), from the Defendants, heirs of maha- kaja 
foop CJmnd Roy, deceased; and they conceived that the 

was absolved from, and clear of, the claim of ‘'cL’sE^nd 
the Plaintiffs, and accordingly decreed to that effect others. 

The Defendants, the representatives of Suroop Chuncl 
Roy, appealed from the Decree to the Sudder Detvanny 
Admvlut of Bengal. Pending the appeal, Neel Kanth 
Gkose died, leaving Mnhendra Naram Ghose, an infant, 
his son and heir, him surviving; and on the 7 th of 
August 1828, Sri Kanth Ghose, the survivor of the 
original Plainiiffa, for himself and on behalf of the in- 
fant Mnhendra Narain Ghose, put in his joint and 
separate answer to the appeal. 

The cause came on for hearing on the 10th of Decern, - 
her 1S2S, before Conrtney Smith, ^sq., the Second Judge 
of the Sudder Admvlut. who was of a contrary opinion 
to that of the Judge of the Provincial Court, and held 
that the representatives of Suroop Chund Roy were not 
liable to compensate the heirs of the late ijara-dar for 
the remaining term of their lease ; he was also of opinion 
that the Maha-raja was not in fault, and that the Re- 

“ 1 " ' ' ■ a 1 1 A no right of action ; and he, 

therefore, ordered that the Decree of the Moorshedahad 
and Provincial Court of Appeal of the 11 th of Septem- 
her 1820 be reversed, and that the costs of both parties 
be boine by the Respondents; the cause was, however, 
ordered to be brought forward at a second sitting; ac- 
cordingly, it was afterwards referred to John Herhert 
Earington, Esq., who concurred generally with Mr. 

Courtney Smith in his opinion, but conceived that it 
was expedient to issue a second ittila-nania to the 
Maha-raja, requiring him to answer the claim of the 
Respondents previous to pronouncing a final Decree. 
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iS44-^ A second ittila-nama was, therefore, issued and 
maha- raja served on the Maha-raia; the Maha-raja appeared 

TEJ chund . .. . 

V. to this second ittila-nania, and submitted his answer 

a ISl 'X' JHl 

ghose and by way of a plea, wherein he contended that the re- 
o*ers. presentatives of the late Suroop Chund Roy were, by 
the proviso contained in the kahooliat executed by 
Suroop Chund Roy, liable to the Plaintiffs for the re- 
maining period of the original lease, and that no re- 
sponsibility in respect thereof attached to him, the 
Maha-raja. On the 16th of March 1824 the Maha-raja 
Sled a supplemental reply, insisting on the same 
grounds as were contained in his plea. 

The appeal cause was again brought before John 
Herbert Harington, Esq., on the 8th of March 1824, 
Avho was of opinion that the Maha-raja was tlie party 
liable to make good the claims of the Respondent; but 
as in this opinion he differed from the opinion of Cour- 
tney Smith, Esq., the Second Judge, he ordered the suit 
to be brought forward at the sitting of another Judge. 

The procedings were accordingly transferred to John 
Ahmuty, Esq., another of the Judges of tiie Sadder 
’ourt, who agreed with Mr. Harington, that it was 
necessary to demand a plea from the Maha-raja, and ■ 
having great doubts whether the ishtar-nama (or 
notice) calling the heirs of Ram Nidhee Chose to ap- 
pear had ever been issued as alleged, required evidence 
of that fact ; various witnesses were accordingly pro- 
duced by the Maha-raja, to prove the manner in which 
the^ notices were given, but the Sudder Court declared 

.heir testimony to be unsatisfactory, and rejected their 
evidence. 


The causo was finally heard on the 29th of Sep- 
tember 1825 before Cumert Thornhill Sealy, Esq., who 
stated his concurrence in the opinion given by the 
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Acting Judge, and pronounced the ultimate Decree of 1844. 
the Sudder Court, whereby it was ordered “that the maha- kaja 
D ecree of the Provincial Court for the division of Moor^ 
shedahad, dated the 11th of September 1820, a.d., be 

■’ it the claim made against the heirs of 


reversed : 


? V/IV./ 

Siiroop ( hund Roy, deceased, together with the order 
Joi the liquidation ot the costs of suit connected with 
the Plaintiff’s claim, incurred both in the Provincial 
t-Aurt and in this Court, be dismissed; and that the 
costs of both Courts be made payable by the Respon- 
dents, and that the sum of Rs. 42,000, the amount 
principal on account of the enhanced jumma of 
Rs. 14,000, assented to by the putny-duT, from 1214 
to 1216, B.S., the remaining period of the farm of Ram. 
Nidhee GJnme, deceased, together with the same sum, 
vi/. Rs. 42,000 more, on account of the intei'est up to 
the 9th of .June 1819, .a..i)., the date on which the 
supplemental \ plaint was hied against the Maha-raja, 
agreeably to the permission of this Court, as also 
Intel est at the rate of one per cent, per mensem, on the 
sum of Rs. 42,000, the amount principal referred to, 
fiom the 9th of June, up to the period of payment of 

the principal sum, together with costs.” 

1 he Maha-raja having prayed for a review of the 
Judgment by the Rudder Court, which was refused, 
brought the present Appeal. 

1 he Appellant submitted that 'the Decree was erro- 
neous for the following reasons 

I.— Because the perymma was granted to Ram Nidhee 
Ghose in consideration of personal confidence in him, 
and the instrument of notification contained no words 
importing that his interest therein was to descend to 
his heirs or representatives ; and the same, according to 
the Hindoo Law, did not, in fact, descend to them. 


III--38 



270 


CASES IN THE PKIVY COUNCIL 


1814. 

. ^ 

Maha- kaJa 
TEJ CHUND 

Sri Kanth 
Ghose and 
others. 


n. Because if the heirs of Ram Nidhee Ghose had 

any interest in the pef^wnma, it was necessaij, accord- 
ing to the Hindoo Law, in order to preserve such in- 
terest, that they should have applied for a renewal of 
the piitta, and thereby have undertaken the discharge 
of the junima, and other engagements relating to the 
pergimna, which they failed to do. 

III. — Because the Appellant did not, by means of 
the lease to Ram Nidhee Ghose, or by any other instru- 
ment, preclude himself from alienating, either wholly or 
partially, his zemindary rights, subject to all existing 
contracts ; and because, having such power, the Ap- 
pellant did subsequently grant a perpetual lease of the 
pergumia to Suroop CJiimd Rog, subject to all such ex- 
isting contracts, among others, to the interests (if any) 
of the heirs of Ra-m Nidhee Ghose. 

IV. — Because the Appellant did not, and did not 
assume to, grant to Suroop Chund Roy anj interest in 
the pergmina which he was not lawfully empowered to 
grant ; and because the Appellant cannot be made re- 
sponsible for any acts which may have been committed 
by his alienee, in violation of the legal rights of pro- 
prietors having partial interests, such acts not having 
been sanctioned or concurred in by the Appellant. 

V. — Because Suroop Chund Roy (if any one), and not 
the Mgha-raja, was liable to the Respondents. 

VI. — Because the Appellant and the heirs of Suroop 
Chund Roy being co-Defendants, the Appellant had no 
opportunity of contesting vnth the heirs of Suroop 
Chund the liability of the Appellant to indemnify 
Suroop Chund against the consequence of the Respon- 
dents’ proceedings. 

The Respondents, 6'n. Kanth Ghose and Muhendra 
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Narain Ohose, in support of the Decree, relied upon the 
following' reasons; — maha-raja 

... . TEJ CHUND 

I. — ^Because the act of dispossessing the heirs of the ». 
deceased ijara-dar, before the expiration ot the term ot OHosEand 
the lease granted to the late Ram Nidhee Gliose by the 
Maha-raja, was of itself arbitrary and unjust, and con- 
trary to law. 

II. — Because the heirs of Ram Nidhee Ghose were 


entitled by hereditary succession, to continue in pos- 
session of the pergunna and mahals in question, for the 
remaining term of the lease, there being no malgusary 
arrears due, or any default made in the payment of the 
rent or hists required by law. 

III. — Because the heirs of Ram. Nidhee Ghose were 
entitled to full compensation, for the loss of profits, de- 
rived from the farmed mahals, for the three years during 
which they were so illegally kept out of possession, and 
the Maha-raja, as the owner of the mahals, and the 
original ejector, rightly declared liable for the amount 
of such profits, and the interest as claimed by these 
Respondents. • 

The other Respondents, the representatives of Su- 
roop Chund Roy, also supported the Decree for the fol- 
lowing reason: — 

Because, under the circumstances, the Maha-raja 
was bound to indemnify Suroop Chund Roy and his 
heirs, against the claim made by Sri Kanth Ghose, in 
respect of the pergunna in question, and the demand 
being established, the Maha-raja was the proper party 
liable to satisfy that demand, according to the tenor of 
the Decree appealed from. 



Mr. Charles Butter, Mr. Jacfcson, and Mr. Forsyth, 
for the Appellant. 


T 
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Mr. Wigram, Q. C., and Mr. Edmund P. Moore, 
for the Respondent, Sri KantJi Ghose ; and 

Mr. Burge, Q.C., and Mr. E. J. Lloyd, for the 
Respondents, the representatives of Stiroop 
Chund Roy. 


The Right Hon. Dr. LtisHinoTON : 


13th May 
1844. 


This is an Appeal from the 8 udder Dewuuuy j^Ldciw- 

hit at Bengal, and the subject of the suit is a lease of 

the pergunna Monohur-Shahi. It does not appear that 

any lease was executed in writing, but the Appellant, 

the Zemindar, states the agreement in the following 

terms, addressing it to the native servants, that “ The 

nmhal in question has been given in farm to Ram 

Nidhee Ghose, from 1210 to 1216, B.S., a period of 

seven years: he will receive petitions and kabooliats, 

and take possession, and transact business according 

to rule. You will attend upon him, and cultivate the 

soil, pay lent, rendei papers, and not act coiitrarilv in 
any way.” 

This is done in a notification bearing date the 13th 
0 April 1803, addressed to all the native ofiicers of 
the pergunna. Such an acknowledgment, comin.^- 
rom the Appellant, is, as against him, conclusive evt 
dence of the terms of the agreement. 

The onginal lessee continued in possession for four 
ye™ and two months, and died on the 11th of June 

There is no dispute as to these facts, and the only 
question arising is one of law, whether, by the terms 
of the grant and the Hindoo Law, the lease terminated 
™th the death of Hie original grantee, or survived 
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during tlie remainder of the .term, to his heirs and re- 
presentatives. 

With respect to the construction of the grant it is 
contended on behalf the Appellant, that'it cohai^: 
no words which wonld necessarily import a eontinu- 
ance ot the interest after the death of the grantee, and 
ns may^ possibly be true. But on the other hand, 
the lease is for the fixed term of seven years, and there 
are no expressions which point to any earlier determi- 
nation of the interest. The prim.a facie meaning then 
IS a continuance for seven years, and had there been 
any intention on the part of the grantor to have afOxed 
any limitation, he ought to have ‘done so by the inser 
tion of qualifying words. Had such been the inten- 
tion of the parties, nothing could have been easier than 

^ “ Provided the grantee so long live.” 

And If the party having the full power to engraft the 
qualificiHimi, omits to do so, the general principLVof 
-aw would be opposed to any implied presumption. 

These are the general principles of construction, 
which their Lordships would be inclined to apply to 
the grant, but as this is a transaction to be governed 
by the^ Hindoo Law, a contrary interpretation may pre- 
vai , if it be shown that the prima facie construction is 
contrary to the Hindoo Law, or the established custom 
of construing such contracts in Bengal. 

The onus of proving the law must necessarily lie 
upon the Appellant, who seeks to show that the con- 
tract should be governed, not by general, but by par- 
dhe question then is narrowed to this point- Has 

tte Appellant proved the law governing Hindoo’trans- 
actions, to be such as he avers it is, by authority from 
any books of Hindoo Law, or by decided eases, or has 

T 2 
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1 S 44 . he shown that a construction adverse to his interests 
maha- raja would be at variance with the established customs 
s,. under which such property in that country has been 

CHOSE and always held and enjoyed? 
others. head of proof, it may be very quickly 

disposed of ; neither here nor in the Courts below, has 
any authority been cited, from the text books of Hindoo 
Law, opposed to the decision of the Buclder Dewanny 
Adwalut. 

Secondly. With regard to decisions in the Courts 
below, one case was cited, Zoolfikar Ali v. Akhar Hossein. 
This case occurred in the Provincial Court of MoorsTie- 
dabad in 1811, and was decided by Mr. Roche. It 
does not, however, appear to have been considered as 
any authority upon the question of law by any one 
of the six Judges, under whose cognizance this case 
from time to time has come. It is not adverted to by 
any one of them, and when the case itself is examined, 
it is doubtful whether it has any bearing on the Tnain 
question. It is not clear that the grant in that case 
was for a term of years, and the suit was by the per- 
son who had become the security, and who did not 
appear to be the heir of the farmer or original lessee. 
There is no decided case adverse to the claim of the 
Respondent. 

Then, with respect to the third ground, viz., the 
averment that the continuance of a lease granted for 
a term of years, for the remainder of that term, to the 
heirs of the deceased tenant, is at variance with the 
established customs under which such property in that 
country is held, and might be very detrimental to the 
system. This argument wholly fails. It is not averred 
nor proved, that the subsistence of the lease for its full 
term, although the original lessee should die during 
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the currency, is an unusual occurrence in Bengal. 
Nor is it said, that the maintenance of such lease would 
be productive of injury to the community. Not one 
of the Judges have supported such an opinion, and if 
there had been any sound ground for such an opinion, 
their local experience could not have failed to suo*o’est 
it. Ml. C/0uft'H,6y SwAth, who was of opinion that tho 
Respondents were not entitled to recover at all, founds 
his Judgment, i^et^ on the g‘enei*al law, nor upon the 
supposition that mischiet must always arise from the 


upholding a lease after the death of the lessee, for the 
1 emaindei of tlie teim, hut upon circumstances which 
he conceives may belong to this transaction, as the 
want of a specific condition for the continuance of the 
term, after the death of the lessee, the youth of ’the 
lieir, and the poverty or supposed insufficiency of the 
security. I may observe' that none of these latter 


1844. 


Maha- raJa 
Tej chund 

V. 

Ski Kanth 
GH0.se and 
others. 


grounds were attempted to be insisted upon at the 
Bar. 


It is not necessary to prosecute this inquiry further : 
their Lordships are well satisfied that the Judgment of 
the S udder Dewanny Admvlut, maintaining this lease 


according to the prima facie 
is not contrary to the law or 


meaning of the contract, 
practice of Bengal, and 


so far from being detrimental to the Just rights of pror 
perty, or due cultivation of the soil, a holding which 
enables the lessee to expend his capital in the improve- 


ment of his farm, vdthout the prospect of the due 
reward being lost to his heirs, in ease of his own death 
before the expiration of the term, cannot be otherwise 
than beneficial. 

The Respondents are the heirs of such a tenant, 
and as they have been deprived of the beneficial enjoy- 
ment of the farm for nearly three years, their Lord- 
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iS44- ships concur with the Court below, iu thinking that 
maha- kaja they are entitled to be indemnified, for the loss accruing 
tej chund wrong done to them. 

ghose and But a (juestioii remains, as to who is liable to make 
good this loss. The Appellant, the Zemindar of Burd- 
wan, the original proprietor and lessor, or the repre- 
sentatives of Suroop Chund Boy, who form another set 
of Respondents in this ease ; Chund Boy having, on 
the death of the grantee of this lease, taken a putny 
talook of the whole estate of which this farm formed a 
part. 

In the Provincial Court, and in the Sudder Adawlut, 
there has been much litigation on this point, and much 
evidence taken ; but it does not seem to their Lord- 

i 

ships necessary to set forth the details of those pro- 
ceedings. By the final judgment of the Sudder Adaw- 
lut, the Zemindar of Burdwan, the Appellant, has been 
decreed to pay the damage which has accrued. He is 
the original and moving cause of all the loss which has 
befallen the Respondents. Without due regard to the 
contract he had entered into, and whilst that contract 
was still subsisting, he demises to Chund Boy the whole 
estate, including this farm, for an increased rental. 
The Maha-raja indeed contends that in the kahooliat to 
Suroop Chund he had stipulated for the observance of 
existing leases, but Mr. Harington disposes of this 
argument by showing that this stipulation could not 
reasonably be extended to cover this grant ; for, if the 
bid lease were to continue, there would be no source 
from which the new lessee could fulfil his engagement; 

as to a prohibiting clause, with regard to this lease it is 
utterly at variance with the main case of the Maha- 
raja, namely, that the lease had expired by the death 
of the lessee. 
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llie Maha-raja lias, therefore, by his own acts, and '^ 44 . 


tlirouah the medium of others whom he has empowered maha- r.aJa 

tj-xx V/ ^ X, tpej 

to act, violated his own engagements, and thereby oc- z-. 
easioned great loss to the Respondents. For this loss ^GHoslT^nd 
their Lordships are of opinion that the Builder Adaiv- 
lut have justly made him responsible. The amount of 
the daipages given appears to have been fairly fixed, 
according to the increased rent, which the new lessee 


undertook to pay ; the Court below gave for the three 


vears the Respondents were dispossessed, 42,000 

t/ 

rupees, being the amount the new tenant undertook 

to pay' certainly not an exorbitant estimate of the 

real loss. Their Lordships are, therefore, of opinion 
that the Decree of the Budder Dewamiy Adaivlut must 


be affirmed, and with costs. 
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Tavee 


I 
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AKD 


EaNy Anga Moottoo Natchiae 


Respondent.* 


On Appeal from the Rudder Dewanny Court at Madras. 

Fracticc Pleaciiiig and proof — Decision based on point not averred in the 
plaint— B feet— Suit by Eindoo widow for possession of husband’s 
csiate—A o allegation of division in the plaint— Evklmce to show fact 

in fact— Decision turning 6n such 

finding— B feet— Procedure. 

In a suit for possession of a zemindary, the Elaintiff ’s title deneiideri 

Sa lt Sln°h between the .family. No 

Eieinieiit of such (livisiO]i was made in the plaint nor did the Courts 

India, as roqmred by the Madras Eogulatiou XV. of 181(3 sec. 10 matp 

established, though some evidence was given of the fact 

Held on appeal, that there had been a niiscarriaee the «fynditiL« !>/tn ‘ 

ot tt 

&lsth'jane pi'eseiit Appeal arose, was 

f iibstituted ill tlie Provincial Court for the 
bonthein Division of Madras, by the Eespondent, Bany 
Anga Moottoo NatvMar, the fifth wife and eldest sur- 
vmng widow of the late Moottoo Vijaya Raghanadha 
Crowerg f allabha Perria Woodia Paver, Zenmidar of 
uvaguuga deceased, against Moottoo Vijaya Bagha- 
nadha Lodha Gooroo Rwamy Perria Woodia Paver 

SantwL'^?'''f’ir? b-epresented by the Ap- 
ellant), the son of Moottoo Vadoogamdha Paver, and 

tie great nephev^ of the deceased Zemindar, Moottoo 

fCaya Raghanadha Gowery Vallabha Perria Woodia 

avei, for the recovery of the zendndary of Rhivagunga, 

and tile Right Hon. T. Pemberton Leigh.'^'^' Br- LusMngton, 

Bpn? East, Bart., and Sir B. 
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clBiniGd l)j liGi as the sole and. legal heiress (being the 
senior surviving Avidow of Gowery Vallahha Woodia 
Taver), in default of male issue of the late Zemindar, 
accoidiiig to the customs of his caste, and the Hindoo 
law of inheritance. 

The plaint represented her claim to be, that Ifoof- 
100 T adooganadJia, the Zemindar, was upon his death 
succeeded by his widow, and that his widow adopted 
the late Zemindar, Gowery Vallahha Woodia Taver; that 
Gowery I allahha Woodia Taver Avns placed in possession 
of the semindary at the death of his adopted mother; 
that he was ousted of that possession by Murdoo 
Sarvacar, and re-instated by the Grovernment, and 
then invested with a permanent potta; that an alleged 
Will of Gowery V allahha Woodia Taver, which was set 
up by the Defendant, and under which he had pro- 
cured himself to be put in possession of the semindary 
by the Collector, was a forgery ; and that she, the 
Respondent, had, in an arsi addressed to the Collector 
on the third day after her husband’s death, protested 
against the validity of the Will, and had insisted upon 
her own title to the semindary; that in answer to cei‘- 
tain takeeds, forwarded to her by the Collector, de- 
manding to know whether she was Avilling to admit 
the .Will, she directed her son-in-law to write to the 
Collector, and repeat the allegation that the Will was 
fabricated, and that she was herself the legal heiress; 
and that she was informed by her son-in-law that he 
had accordingly addressed the Collector to that effect, 
and that upon the possession being committed to 
Moottoo Vadooga Taver, she had sent her father to 
the Collector for the purpose of making the same 
representation. 

The answer of Bodha Gooroo Stvamy Woodia Tower ^ 
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^44- denied that the title of Gowenj Vallabha was derived 
sriimut by adoption; and stated that IVo-^a Taver and Gowery 
vijaya Vallabha W oodia Taver were co-heirs of the semindary 
nadha' which was indivisible, and he insisted upon his own 
VaLLABHA offect, ou the ground — first, that the original 

woodia Woya Taver, and was not prejudiced by 

Taver the potta issued to Gowery Vallabha Woodia Taver: 
rany anga secondly, that he was the eldest male heir of the de- 

MOOTTOO 

natchiar, ceased Zenmidar^ thirdly, that the effect of the Will, 
in the contingency which had happened, was to vest 
the title in him ; and, fourthly, that the acquiescence 
and acknowledgment of the Eespondent, as shown by 
her arsi to the Collector, and her acceptance of a pro- 
vision from Moottoo Vadooga Taver out of the semin- 
dary, had precluded her from disputing the disposi- 
tions which the Will had made. 

The reply of the Eespondent denied the authority 
of the Will, and of the other documents which had 
been adverted to in the answer of the Defendant ; and 
the Eespondent insisted that the zemindary was not 
hereditary, but was separately acquired by Gowery 
I allabha Woodia Taver, and that as such separate ac- 
quisition it belonged to his widow, in preference to the 
male descendants of his brother. 

In the above proceedings, no issue was raised as to 

a division of the common property of the brothers, 
having taken place. 

On the 5th of December 1834, the Provincial Court 
pronounced a Decree, dismissing the Eespondent ’s 
plaint with costs. Against this Decree the Eespon- 
dent appealed to the 8udder Dewamiy Adawlut, insist- 
ing on the same case as before, but without raising 

any issue as to a division of property between the 
brothers. 



ON APPEALS FROM THE EAST INDIES. 


281 


On the ITtli of April 1837, the Sndder Aclawlnt 
proceeded to prononnce the following Decree:— 

“In proceeding to determine upon this claim to 
succeed to the semindary of Shivagunga, as between 
the Appellant (the present Eespondent), Anga Mooftoo 
Natchiar, the surviving widow of the late Zemindar, 
Moottoo Vijaya Raghanaddia Gotvery Vallabha Perria 
Woodia Taver, and the Respondent (the now Appellant), 
Bodha Oooroo Swamy Taver, who has succeeded, in the 
possession of that semindary, his father, who was the 


I •'^41. 
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son of the elder brother of the said deceased Ze- 
mindar, the Court deem it proper to notice decisions 
of this Court, of which the effect appears to them 
to be that the grantee of- the siimid-i-mil'keat-i-istim- 
rar"^ must be held to hold the remind, ary, under that 
grant, as self-acquired property. There is indeed in 
the jjresent case especial ground, as observed in the 
qnestion put by the Provincial Court to the pundits, 
for so regarding the tenure of the above-named Zemin- 
dar, and that ground is mentioned in the Proclamation 
of this Government, hearing date the 6th July 1801, 
which is an exhibit on record. 

“It is plainly deduceable from Regulation XXY. of 
1802, that previously to the fixing of the permanent 
assessment, succession to semindary tenures was not 
governed exclusively by the laws of inheri'itance, but 
that the ruling power created, tolerated, abolished, or 
disposed of these tenures, as might be considered mo.st 
expedient for the purpose of realizing the public re- 
venue from the lands. It is clear, therefore, that in 
rejecting the claims of the original Plaintiff, whatever • 
might be the specific grounds of such rejection, and in 
granting the semindary to the original Defendant, tlie 


* Peed of permanent Lordship. 
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British Government exercised a right which, according- 
of the declared usages of the coimtry, was vested in the 
rnling power. 

“Other decisions on claims to zeMiindaries have 
gone to affirm the decision that the grant of the stinucJ- 
i-rmUieat44sfimrar was in each instance an act of the 
mere will and pleasure of the Government, ii-respeetive 
of the rules of hereditary succession, and the Court 
cojitemplating therefore the propei-ty conferred by that 
ynmuJ as the self-acquired property of the original 
g]‘antee, put tlie following question.s to the pvtulifs of 
the Court with reference to ilie claim under coinsidera- 


tion. Question : — 

“1. A. and B. were brothers, of whom the yovniger, 
B., acquired, without the aid of any i^aternal proioerty, 
a distinct and sepai'ate estate, in which A. was not en- 
titled to, and did not participate. A. died, leaving a 
son, and afterwards B. died, leaving a widow and 
daughters, but no son, son’s son, or son’s grandson. 
Upon B.’s death, under the foregoing circumstances, 
is his widow entitled to succeed to his said estate, or is 
the son of A. entitled to succeed thereto, in preference 
to B.’s widow? 

“(The authorities for the answer to the above ques- 
tion to be stated at large.) 

“Answer^ If A. and B., the brothers, had not 
divided their common property, acquired by their 
father, or paternal grandfather, or others, the son of 
A., the elder brother of B,, is entitled upon B.’s death 
to succeed to the estate mentioned in the question, 
■ which was acquired by B. himself. 

“2. If A. and B., the brothers, had divided their 
common property acquired by their father, or paternal 
grandfather, or others, the widow of B. is entitled to 
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succeed to Iris self-acquired estate mentioned in tbe 


question 

- i i 


Srtmut' 
Moon'Too 

Authorities are— Tlie text of Vrihaspati, and the 

■' K 4 f 4 H A - 


ft AGH A 

commentary thereof, on the subject of the ridit of nadha 

^ Gowery 

succession to the estate of one who leaves no male Vallabha 
issue, in the law-books called Smrifi Chandrika Mad- . woodu 
haviyani, c%e., Dkarma Sastras. It must be under 




stood that the widow has this right in ea.se of her 
husband being seirarated from hi.s co-heirs. Accord- natchiak: 
ingly, VriJiaspaii declares the several kinds of pro- 
perty received in mortgage, &c. the (jaya) wife shall 
take, with the exception of real property, in cases of 
divided family. The meaning of this text is explained 
by the author of Smriti Chandrika as follows: (The 
widow) shall in eases of divided familv take the whole 
estate, real and personal, received in mortgage, &c., be- 
longing to her husband. By the term ‘divided family’, 
it follows, that in the ease of undmded family, the 
wealth of a person who died leiaving no male offspring, 
shall devolve solely upon his father, brothers, &e., who 
lived together. — The term {jaya) means the wedded 
wife; the passage, ‘with the exception of real propeidy,’ 
regards the widow who has no daughter. 


“2. The text of Nareda and its commentarv on the 

•i' 

subject of the right of succession to the estate of one 
who leaves no male issue in the law-books called 
Vyahavahara, Mayukha, &c., Dliarma Sastras, Nareda 
says, ‘Among the brothers, if any one die without 
issue, or enters a religious order, let the rest of the 
brethren divide his wealth, except the wife’s separate 
property. Let them allow a maintenance to his women 
for life, provided these preserve xuisullied the bed of 
their lord. If thev behave otherwise, the brethren 
mav resume that allowance,’ ‘This,’ Madana ?^' 

V .... . f 
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1S44. 


‘relates to the widow of an undivided or re-united 
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brother, since it is read under that head. ’ 

“3. The eommeutary on the text of Y agnyawalTcya, 
declaratory of the right of widow, daughter, &c., to 
inherit the estate of one who leaves no male issue, in- 
serted in clause 39, section 1, chapter 11, of the law- 
book called Mitachara, ‘Therefore it is a settled rule. 


^moottoo^ that a wedded wdfe, being chaste, takes the whole estate 
natchiar. of a man, who, being separated from his co-heirs, and 

not subsequently re-united with them, dies leaving no 


male issue.’ 


“The answer of the pundits makes the decision be- 
tween the parties to this appeal dependant on the fact 
of there having been or not been a division of paternal 

property between the late Zemindar and his elder 
brother. 

‘ ‘ The Provincial Court have . assumed the negative 
of this question, but on what grounds does not appear, 
for the Decrees of that Court take no notice of the evi- 
dence produced by the parties in the original suit on 
this point. 

‘The Court are of opinion, that the direct evidence 
to the fact of a partition of patrimonial property be- 
tween the said two brothers, in the vear 1792, including 
tli6 tct'Vsl lEiid, Et ^ Pddd^yidttooT/ which is given hy 

V’itiiesscs for the Plaintiff in the original suit, is entitled 
to much consideration. 

It is incidentally mentioned in the course of that 
evidence, that the late usurper of the estate deprived 
the younger brother of the share which fell to him 
upon that partition, a circumstance accordant with 
what is stated in Mr. G, A. Hughes \s evidence as to 
the treatment which he had received from! the 
cloo familv.’ 
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The whole tenor of Mr. G. A. Hughes’ s evidence 
tends to strengthen the presumption of the separation 
of the brothers. The facts of the allotment by the 
younger brother to the elder, of the talooh of Padamat- 
toor, of the latter’s doing homage mth other head 
inhabitants on the occasion of his voiinger brother’s 
investiture as Zemindar in 1801, of the fostering care 
extended by the late Pany to the vounger brother 
which induced a general impression of his claim to be 
her successor, and would seem to have given rise to a 
belief of his adoption by her, all tend to corroborate 
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the direct evidence to the state of separation between 
the brothers, previously to the grant of the zemin- 

dary by the Government, to the husband of this Ap- 
pellant. 


“Of the state of division as between the said Ze- 
mindar and the descendants of his said elder brother, 
there is strong evidence, dedueible from their having 
lived separately, having manifestly no coonmunity of 
interest whatever ; and also from the circumstances 
out of which the suit in the Provincial Court arose, 
and the terms of the . rasinama in which that suit 


resulted. 

“It is also worthy of observation, that while the 
direct evidence to the fact of partition is thus corro- 
borated by facts, proved by other and independent 
evidence, the testimony of the witnesses for the De- 
fendant in this suit, who deny the fact of such division, 
.and assert in contradiction of the witnesses on the op- 
posite side, that the two brothers lived and performed 
their religious ceremonies together, is shaken, and 
their pretensions to credit are, indeed, destroyed, by 
their having deposed to notorious falsehoods, such as 
that the elder brother, on whom the semmdary had 


III-40 
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iS 44 - lieoii conferred by tlio Government., gave it to the 
Skimut younger; that the two brothers managed the semm- 

MOOTTOO * " ^ 

vijAYA dary jointly, and that the younger held it as the elder’s 
nadha" agent (^Kariastan’). 

vallabha ‘‘Upon the whole it appears to the Sudder Admvlut, 
■w^ooDu division is proved, and that con- 

lAVER sequently, according to the foregoing exposition of 

Rany anga the Hindoo Law bv the pundit fi, the widow of the 

MOOTTOO 

natchiar. late Moottoo Vijaya Baghanadlia Gowory VaJlahli-a 
Perria Woodia T aver, Anya Moottoo Nadetiiar, is enti- 
tled to succeed to the semind ary, as the rightful heir of 
her said husband, in preference to the descendants of 
his elder brother. 


“It remains for the Court to decide upon the effect 
of the Will alleged to ha%^e been executed by the said 
late Zemindar in favour of the father of the Eespondent 
in this Appeal, and of the deed of agreement dated the 
29th of July 1830, purporting to be execixted by the 
Appellant, in conjunction with two other widows of 
her deceased husband. 


“As to the Will, there is in corroboration of the 
evidence to its fraudulent fabrication, the obvious cir- 
cumstance of the extreme improbability that the Zemin- 
dar, had, he intended to make such a disposition, rvould 
have put it off until his last moments. The Court of 
Sudder Adawhd, moreover, believe the evidence, which 
shows that at the time of the alleged execution of this 
Will, the said Zemindar was in such a condition as to 
deprive it of all legal validity. 

“In the deed of agreement above mentioned, it is 
declared that the obligee and ‘his posterity shall enjoy 
the semind ary by the right which he possesses, and by 
virtue of the Will left in his favour by the late Zemindar’, 
and the three ^vidows agree to receive certaiii milages 
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desciibed as granted by tbe other party for their maiii- 
tenanee. 

The Appellant denies having been a party to 
the said agreement, which she avers to be a forgery ; 
but it appears to the Sudder Court that it is ini- 
necessary to pass any determination on that point, 
because in their opinion, even if she did execute that 
deed, ii. is in no way binding upon her, whose legal 
light' to succeed as the heir of her late husband was 
piefeiable to that of the party to whom it was exe- 
cuted, and in whom tlie terms of the deed presuppose 
that a valid title v'ested at tlie time of its execution. 

“ Error, as well as ignorance of right, renders 
a contract or agreement invalid, by invalidating the 
assent given to it, and the Sudder Court entirely 
concur in the following observations by Sir Thomas 
Strange, in his ‘Notes of Cases at Madras,’ viz.,— A 
native woman is ‘under the special protection of the 
Com 1, entitled to the benefit of that principle, which in 
equity, subjects to be regarded with peculiai’ jealousy all 
transactions with persons, whom the policy of the law 
considers to be, at the time, incompetent to maintain 
their own right, and to exact for themselves justice. 
A native woman can never be deemed sufficiently sui 
juris, to be held bound by her personal acts, if there 
exists the slightest reason to apprehend, that advantage 
may have been taken of her.’ (Yol. II. p. 16.) Again ; 

‘ A Court administering Hindoo Law^ must, to do jus- 
tice, often interpose between a native woman and her 
acts, as Courts of Equity do at home, in all cases, 
between persons standing together in certain specified 
1 elations, giving to the one a presumed advantage over 
the other.’ (Yol. II. p. 159.) 

“In the present case, supposing that the . Appellant 
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did execute the deed of agreement, it appears to the 
srimut Court that there is the strongest reason to apprehend 
vijaya that advantage was taken of her. 

K.AGUA,“ , 

NADHA “ The opposite party had obtained and held for more 
VallabL ^ possession of the semindary. The Appel- 
WOO 0 U of her own right is presumable from 

Taver her not then impugning his, and acquiescing in his 
eany anga usurpation ; by this deed, moreover, she is made to 

MOOTTOO . tv/ 

natchiar. a grant of villages belonging to the estate to 

which she is herself entitled, and on this consideration 
admits the usurper’s title. 

Foi the foregoing reasons, the Suddfr Court re- 
solve to reverse the Decree of the Provincial Court in 
the original suit, and do adjudge the said Appellant, 
Anga MooUoo NatcMar, to be the rightful Zemindar 
of Shivagunga ; and, on the principle of the ride laid 
domi in the circular order of the 22nd of October 1829, 
the Court do award to the said Appellant, in addi- 
tion to the said semindary, the amount of the profits 
thereof, from the date of the institution of the original 
suit to this date, which amount the Provincial Court of 
-Appeal will ascertain by the best procurable evidence. 

“And the Sudder Court do further adjudge that 

Ihe Eespondent in the Appeal (the present Appellant) 

s all pay all costs of suit in this Court and in the Pro- 
vincial Court.” 

On the ../5th of September 1837 a motion was made 
before the Sudder Court by the Appellant for a review 
0 judgment, ivhereby he alleged that he had lately 
discovered further documentary evidence, consisting of 
the records of the Zdla Court of Madura in former 
suits by the late Zemindar, which would prove that the 

brother^” S’^'^iidfather were undivided 
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This application for a review of judgment was met * ^4^ 
by a counter-petition of the Respondent. She also pre- 
sented a further petition, stating that the documents vuaya 
forming part of the Record 'of the Zilla Court of Ma- NADHA 
dura, referred to by the Appellant in his petition for a 
review of judgment, as establishing that the late Zemin- ™a^ 
dar and his grandfather were an undivided Hindoo taver 
family, had been falsified, and that important erasures Rany^anga 
and interpolations, changing the whole contest and natchiar. 

meaning of the pleadings, had been made. 

The Sudder Court, on these representations, ordered 
the documents, forming'part of the record above alluded 
to, to be transmitted to them, and directed the attention 
of the Acting Zilla Judge to those parts of the docu- 
ments which declared that the brothers were undivided, 
and required him to state whether there were any 
o-rounds for the assertion that there had been fraudu- 

lent alterations. 

Evidence having 'been taken, and a report made m 
pursuance of the above Order to the Sudder Coni% 
respecting the documents in question, that Court, after 
a minute examination of the circumstances, pro- 
nounced the documents to have been falsified, an 
expressed itself of opinion that “ more ^ palpable or 
more infamous forgeries than those exhibited m the 
originals never were detected, and never came before a 
Court of Justice ; and as the falsities they cwitam 
coiild benefit no other person in existence than e e- 
spondent, and as he, well knowing their false oo , 
availed himself of them by filing authenticated copies 
to deceive this Court, it appears to the Court moxal > 
certain that the forgeries in the originals were perpe- 
trated with his knowledge and by his agents. ^ ^ ^ ^ 

The Court had not the slightest hesitation m rejec - 


ii rr 


V 3 
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1844 . iug tire Eespoiideiit’s application foe a review 
s'^T ment, and it was thereby rejected accordingly ; anc ley 
further directed that an extract from the proceedings 
--- be annexed to the record of the suit, and submitted to 
G™Kv Her Majesty in Council, vdth the appeal which the 
"^p^ERRiA^ Respondent had preferred from this Court’s Decree 

WOODIA : 4 1- 

TAVER against mm. 

rany anga Appellant afterwards applied for and obtciined 

i^TcmAR. ^0 appeal from so much of the above decree of 

the Sudder Court of the 17th of AprU 1837 as related 
to the suit originally brought by the present Respon- 
dent, to Her Majesty in Couucil. 

Pending this Appeal, and on the 10th day of 
January 1841, the original Appellant died, leaving 
Srimut Moottoo Vijaya Baghanadha Gowery Vallabha 
Perria Woodia: Taver. and Namaseva Taver, his un- 
divided brothers, and a widow, Magamoo Natchiar, 

him surviving. 

'On the 1st of February 1841, Srlmid Mouttoo Vijaya 
Raghanadha Gowery Vallabha Perria Woodia Taver, 
the present Appellant, presented a petition to the Sud- 
der Dewamiy Adawlut, reporting the death of his bro- 
theri and praying to be admitted to prosecute the 
Appeal, which, after an inquiry directed by the Court, 
he was ultimately allowed to do. 

' These further proceedings having been transmitted 
to. England, the Appeal was ordered by Her Majesty in 
Council to be revived against the Respondent. 

The Appeal now came on for hearing. 

Mr. Kinder sley , Q. C., Mr. Wigram, Q. C., 

Mr. Jackson, for the Appellant ; and 
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Air. Burge, Q. C., Air. E. J . Lloyd, and 
Edmuiid F. Moore, for tlie Eespoiident. 
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It was arg'ueii by the Appellant, that Woya Tavei 
and Gowery Vallabha Woodia Taver were undivided 
brothers, and, therefore, Gowery Vallabha Woodia 
Taver having died withont male issue, the Appellant, 
as the eldest male descendant of Woya Taver, was 
entitled to the zemindary. That the Sadder Adawlut, 
in holding that Woya Taver and Gowery Vallabha 
Woodia Taver were divided brothers, decided not only 
against the fact, but upon a question not raised on 
the pleadings in the cause, and contrary, therefore, to 
the express provisions of the Madras Beg. XV. of 
] 816, sec. 10, cl. 3. 

The Bight Hon. Dr. Lushingtox : 

The present litigation is between the widow of the istyune 
party who was last seised of the zemindary, and his 
great nephew, and various suits appear to have been 
instituted with regard to the rights to this property and 
the claim of the parties put on various grounds, but 
their Lordships are of opinion that_ the whole question 
is now narrowed to a very short point. 

In the Provincial Court, certainly, some noUce was 
taken of the question whether any division had actu- 
ally been proved to have taken place between the two 
brAers or not, and the Provincial Court were of 
opinion that there was not satisfactory evidence to 
estabUsh the fact of the division. But when the 
Appeal came to be brought before the LWrZar 
that Court came to a contrary conclusion, and decide 
this case in favour of the widow, on the express ground 
the two brothers had become divided, and that, in 
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■^44- consequence, this propertjq whether self -acquired pro- 
srimut perty or not, according to their opinion and iudnment. 

MOOTTOO w o > 

vijAYA vould belong to the widow, and not be inherited by 
NAD^ either of the brothers or the nephew or the great 

wooDiA With regard to the question of law, as far as the 
taver opinion of the pundits could determine it, there seems 

^IfooTTOo"^ ditferenee ; they have all stated, in 

natchiar. substance to this effect j that the right and title to the 

zemindary depended on the fact of division, and the fact 
of division therefore was, and is, a most substantial 
question to be determined in this case. Now their 
Loidships find, upon an examination of all these pro- 
ceedings, that the fact of the division has never been 
alleged in any of the pleadings. They find that, ac- 
cording to Regulation XV. of 1816, the division ought 
to have been made a distinct point in the cause, and 
that an order ought to have been given for the pro- 
duction of evidence in proof of such an averment. 

Then it comes to this, that there has been no such 
averment, no such point made, and no such direction 
given, and how it was that the evidence came to be 
taken on die one side, or on the other, with respect to 

the question . of division, no satisfactory explanation 
has been afforded at the Bar. 

^ Now their Lordships entertain a very strong con- 
viction of the absolute necessity of adhering to this 
Regulation; for it is, in the first place, a Regulation 
emanating from the highest authority, and is entitled 

if • .^T second place, one, in 

heir Lordships’ judgment, of the utmost importance 

-’. preserving the regularity of the proceedings of the 

n tiat countiy, and for preventing constant 

contusion and imcartainty as to what reaUy aro or are 



293 


ON APPEALS F.HOM THE BAST INDIES. 


not the points in litigation, and to which the evidence 
is to be directed. They conceive tliat this liegulation 
has l)een most wisely framed ; first, in affirmatively 
directing that the points on which evidence is to be 
taken shall be distinctly set forth, and that it shall be 
a duty imposed onjhe Court, if those points do not 
appear to be sufficient for the final termination of the 
litigation, that they should state distinctly, as a matter 
of record, the further points on Avhich evidence is to be 
taken. Further, the Regulation, after having thus 
affirmatively stated what is to be done, goes on to state 
what shall not be done. ‘ ‘ In like manner, if proof 
shall be required on any other points in the course of 
the trial, such points shall be recorded on the pro- 
ceedings, and the proper party shall be called upon for 
the requisite evidence, and no exMhit shall be filed, or 
witnesses, summoned, unless expressly declared to, be 
in proof or refutation of some point upon which the 
Court may have directed that evidence should be 
taken. ’ ’ 
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Now this Regulation, important as it is, and most 
clearly expressed, points directly against the course 
which has been unfortunately adopted in this case ; 
becanse the point on which the whole case turns, and in 
the opinion of the Sudder Detoanny Adawlut, beyond all 
question, the whole ease was decided, never was alleged 
as a point, in any of the proceedings, and the evidence 
which was read in support of it never was directed or 
sanctioned by the Court. 

It is in the opinion of their Lordships, therefore, in- 
dispensably necessary, for the purpose of supporting 
and securing the compliance with this most wholesome 
Regulation, that they should act in conformity with 
this Regulation : the inevitable consequence is, that 
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tliey caimot sustain the decision of the Sudder 
Adauitif, because it is upon the gTOuiid of that point, 

as the point of dii’ision alone, on which that judgment 
rests. 

But, looking at the whole of these proceedings, thev 
do not think that it would be consonant with justice at 
once to reverse the Decree of the Court below, and to 
affiim the Decree of the Provincial Court: they HiitiP 
that the parties have unfortunately lost their way, and 
on that mistake and misapprehension it would be 
going too far liiialiy to disjoose of the case now. 

For these reasons their Lordships are of opinion 
thai the Decree ot the Sudder Adawlut must be re- 
versed, but that leave should be given to thb Eespon- 
deiit to bring a new suit, notAvithstanding the Decree 
of the Provincial Court, at any time Avithin a period 
presently to be specified, and after full communi- 
cation oi Her Majesty’s Order in Council shall have 
been made to the parties interested ; and though their 
Lordships can make no Order on that subject, it would 
be exceedingly desirable that it should be knoAvn to all 
those who are interested in this property, that the ques- 
tion of facts as to dmsiou or no division, appears to be 
the only point on Avhich the main question of title to 
this property aaIU ultimately depend. We think three 

years is a proper time after the Decree is received in 
diicl clisclosod. to tli6 p&l'tios. 
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K^ajah Hidatut Oollah - . . _ Appellant, 

AND 

Rai Jak Khanuai Respondents 


On Appeal from the Rudder Dewanny Adawlut at 

Bengal. 


Malhomedmy law — Legitimacy — Froof~Presii}nption from continued co- 
habitatiou — If justifies inference of marriage. 


By tlie Mahomedaii law, eontiiiual eo -habitation and acknowledgment of 
i}arentage is i^resiniix^tive evidence of marriage and legitimaev. 


The original parties to tMs Appeal were the Asidows ist& 2 n,i 
and son of Fys All Khan, deceased, and the subject in 
dispute was the right of the Respondent, Rai Jan 
Khamini, as widow, suing for herself and on behalf of 
her son, Saadat All Khan, a minor, for Rs. 188,525. 

8 anas, 9 gundas, being a 15-ano share, the alleged 
amount of their succession on a distribution according 
to the Alahomedan law of inheritance of the real and 
personal estate of the late Fyz All Khan. 

The following facts and circumstances gave rise to 
the Appeal : — 


■ Fyz Ali Khan, deceased, was the Zemindar of kismut 
pergmma Atya, and other real and personal property. 

In the month of P/w^o on 1203 (7th March 1797, 
A.n.), Fyz Ali Khan intermarried A\ath the Respon- 
dent, Rai Jan Kkanum, Avho Avas then about ten or 
tAvelve years of age. 


Tlie niarriage' was' celebrated in the presence of wit- 


* 


Present : Members of the Judicial The Lord Pre- 

>sident, the Yice-Chaneellor Knight Bruce, the Right Hon. Dr. 
Lushington, and the Right Hon. T. Pemberton Leigh. 

Privy CoiuieinorSj—gi^fSPSA'orti'^—Sir E. H. East, Bart., and Sir E. 
Ryan, Kilt, 
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nesses, aud on the same day Fys All Khan, as it was 
alleged, executed a deed of marriage settlement, endow- 
ing the Respondent with a dower of 2,000 gold mohurs 
and 21,000 sicca rupees, the payment of a tliird of 
which was to be postponed as long as the marriage 
shoxild remain in force. 


After the celebration of the marriage, the parties 
cohabited together as husband and wife, and were so 
universally acknowledged and reputed by their neigh- 
bours and acquaintances. 


In the year 1215 (1808-9, a.d.), the Respondent, 
Rai Jan Khanum, gave birth to a daughter, the issue 
of the marriage, wliich survived but a short time. 





In the year 1813, a.d., Pys Ali Khan was about to be 
married to the original Appellant, Shums-oon-Nissa. 
The Respondent, Rai Jan Khanum, opposed this second 
union, and she presented a petition to the Zilla Court 
of Mymensing, setting forth the conditions contained 
in her marriage deed of settlement, and praying that 
her husband might be prevented from granting a deed 
of marriage settlement without her concurrence. On 


this occasion no question was raised as to Rai Jan 


Khanum. being the wife of Fys Ali Khan, but (appa- 
rently on the ground of Rai Jan Khanum not being- 


entitled to require the interposition of the Court) 



-a o 

-I. 


petition was, by an Order of the 11th of December 
3, rejected ; and on the 16th of December 1813 a 


marriage 


was celebrated betw’een 


Ali Khan and 


Shums-uun-Nisa, aud a marriage settlement was there- 
upon executed in her favour by Fys Ali Khan. Both 
wi\ es continued to live with Fys Ali Khan until about 
the jear 1816, when the Appellant, Shums-oon-^Nissa 
Rhanurn, was leported to have eloped ti-om his house 
and took up her residence at Dacca. 
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111 the year 1816, Fyz AH Khan, in consequence, as 
was alleged, of the use of opium and other intoxicating 
things, became incapable of attending to business. 
Proceedings were, therefore, taken, pursuant to Eegu- 
lation X. of 1793, by the Court of Wards, for the pur- 
pose of ascertaining his capability to take care of 
himself and his property, under which the Collector 
of the district was directed to take charge of his estates, 
and to name a proper person to be the guardian of the 
person of Fys Ali Khan. 


1S44. 


KhaJah 

Hidavut 

Oollah 

Rai Jan 
KHANU.\T, 


The Collector accordingly took possession of the 
estates of Fys Ali Khan, and on the 19th of July 1816 
reported the fact to the Court of Wards, recommend- 
ing one Ram Chmider Chatoorjia as guardian to take 
care of his person, with a salary of twenty-five rupees 
per mensem, and an allowance of Es. 200 per mensem 
for the maintenance of Fyz Ali Khan- and his two wives 
and mother. The recommendation of the Collector 
was approved of by the Court of Wards. 


On the 20th of Decemher 1817, a.d., the Eespon- 
dent, Rai Jan Khamini, being pregnant, loresented a 
petition to the Court of Wards, informing them of her 
situation, and prating that orders might be issued for 
paying the expenses ivhich might be incurred by acts 
of festivity and charity according to the custom of the 
family consequent on the birth of a child. An order 
was accordingly issued to Ram Chunder Chatoorjia, the 
guardian, directing, that if the Eespondent had been 
wnth Fys Ali Khan for one year more or less, and had 
become pregnant, she should have a midwnfe and other 
requisites. 

Previous to this Order reaching the guardian, and in 
the month of Poos 1224 {Decemher 1817, and January 
1818, A.D.), Rai Jan Khanum gave birth to a son, the 



CASES IX THE PRIVY COUNCIL 


15 


Kha Ja K. 

Hidayut 
dllah 

'pf 

i/m 

RaI jAN 
KHANUM. 




cili 




Respondent, wlio was born in Fijz All Khan’s lionse, 
it Xnrseefahcul, and named Saadat AU Khan. 

Upon the Order reaching the guardian, he returned 
answer, dated December 24th, 1817, stating the 
th of a son, and adding, ‘‘it is more than a year 
since the petitioner has lived in a separate house 
erected by her opposite to the basa of the Khan. The 
genniueness of her pregnancy will be apparent to the 
Hiizzoor ip'jon investigation.” 

In the year 1822, Rat Jan Khartum petitioned the 
Court of V ards for an increased allowance for herself 
and her infant son, whereupon the Appellant, Shums- 
oov-Xissa. presented a counter-petition, alleging for 
the first time that the Respondent, Rai Jan Khammi, 
had assumed the cliaracter, and was not the wife of 
Fyz All Khan, and praying that the circumstances of 
her marriage and the birth of her son might be inves- 
tigated, and that the allowance made to her mig’ht be 
discontinued. 

Various proceedings took place in consequence of 
this petition in the Collector’s Office and the Court of 
V aids, and, among'sl others, various official communi- 
cations, showing clearly that the Respondent was one 
cit the two wives mentioned in the Report of 19th July 
1816, and had leceiied an allowance according’ly 5 and 
also showing the conviction of successive Collectors, 
that the Respondent was properly the wife of Fyz AM 
Khan, and that Saadat AD was his son. 

On the 16th of December 1824, and pending these 
oceedings, Fifz AD Khan departed this life, having, 
previously to his death, in the presence of his servants! 
ovei to his .son, whom he had acknowledged, all 
and personal estate, leaving his son and his two 
wives. Rai Jan Khanmn Shmns-oon-Nissa Khan 
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Immediately after the death of Fys All Khan, the 
Respondent, Rai Jan Kkanum, instituted proceedings 
before the Collector of Mymensing , for the purpose of 
having her infant son’s Saadat All Khan's name 
entered in the Registry as proprietor of his deceased 
father’s zemindar y and othr real estate. In support 
of her application she tiled the depositions of four wit- 
nesses, proving her marriage with Fyz AU Khan and 
the birth of Saadai All Khan, and the recognition of 
him by Fys AU Khan; she also, in consequence of a per- 
ivanna of the Collector requiring her to afford proof that 


1 S44. 
KhaJah 

H!D,-\VUT 
001*1 AH 
r.’, 

I'i, A I }A l!v 

Khaxum. 


Saadat AU Khan wms the son of her late Imsband. filed 


the depositions of five 'other witnesses (four of whom 
were witnesses to the marriage), w’nose evidence was 
conclusive as to the fact of the cohabitation of the de- 


ceased, Fyz AU Khan, and the Respondent, as husband 
and wife at Niirseerabad , wiiere the deceased then re- 
sided for more than a vear previous to the birth of 

c .X. 

Saadat AU Khan. 


The Collector, on the l'4th of January 1825, re- 
corded his opinion in terms as follows: — ‘‘The paren- 
tage of Saadat AU Khan as attaching to Py,t AU Khan 
is proved, and as the age of Saadat AM Khan up to the 
time of his present waiting is seven years, it therefore 
appears to be proper and expedient to register the name 
of Saadat AU Khan for the share of the semindary, &o., 
the estate left by the said deceased, and in eonsecpience 
of the minoritv of Saadat AM to retain the zrmhidary, 
&e., iiiicler the control of tlie Weirds, and to appoint a 
respectable person as gnardian, and to fix the monthly 
allowance of Saadat AU aboTe-named*’'’ 

Sliu}iis-oo 72 -^ then instituted a suit in the 

0 , 

Zilla Court of Mymensing against the Respondent, 
in w'hich a summary decree wms pronoiineed, de- 
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daring that she should be declared entitled to and 
lie put in possession of the whole of the estate of the 
deceased upon giving sufficient security, and that the 
Respondent might institute proceedings to establish her 
claims. 


Bv direction of the Court of Wards, Shmns-oon 
«. 



name was registered as proprietress of the 
■H and other the real estates of the deceased, 


Fi/s Ali Khan. 

In consequence of SJimns-oon-Nissa Khanum having 
thus acqiured possession of the whole estate, the Respon- 
dent, on the 4th of September 1829, filed a plaint in 
the Provincial Court of Juliangee-nagur, or as it is more 
commonly called the Provincial Court of Dacca, on 
behalf of herself, and as mother and guardian of 
SaaAaf AH Khan, against Slmms-oon-Nissa, in which, 
after setting forth her marriage mth the deceased, Fgs 
AH Khan, the birth of Saadat AH Khan, the issue of 
such marriage, and the circumstances already men- 
tioned, and that her husband, the deceased, Fys Ali 
Khan, had died, seised or possessed of semindary pro- 
perty and other real estate therein particularly enu- 
merated, and also that the sum of Es. 147,000 was then 
standing to the credit of the estate of the deceased 
in the account vuth the Collector of Mymensing, being 
the surplus profits of the semindary and talooks, and 
stating, that by the Mahomedau Law, on the whole 
estate being divided into sixteen shares, one share be- 
longed to her, the Plaintiffi, and another share to 
Shnnis-ooii-Aisaa, as the widows, and the remaining 
fourteen shares to Saadat AH Khan, as the son of the 
deceased,— she prayed that she might, in respect to her 
share and the shares of her son, the said Saadat AH 
Khan, be put in possession of the fifteen sixteenth parts 



301 


ON APPEALS PROM THE EAST INDIES. 


or shares of the zemindary property and real and per- 
sonal estate of the said Fyz Ali Khan, deceased, such 
■fifteen sixteenth parts or shares being estimated at the 
value of Es. 188,525. 8a. 9ip. 

The Defendant appeared and filed her answer on the 
13th of April 1830, in which she denied that the Re- 
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spondent was the wife, or that Saadat AM Khan was 
the son, of the deceased, Fys Ali Khan. 


Both parties went into evidence ; the Plainti-ff filed her 
deed of marriage settlement with the deceased, Fys Ali 
Khan, and her petition against the deceased marrying the 
present Appellant; the correspondence between the col- 
lectors of Mymensing and the Court of Wards, together 
also with the depositions already adverted to, of the 
witnesses of the marriage, and the birth of Saadat AH 
Khan, taken by the Collector previously to his direct- 
ing the estate to be registered in the name of Saadat Ali 
Khan, She also called and examined eight vdtnesses, 
to prove the marriage and interview of Fys Ali Khan 
with the Respondent, and recognition by Fys Ali Khan 
of Saadat Ali Khan as his son. Two of these wit- 
nesses were subscribing vdtnesses to the Respondent’s 
deed of marriage settlement vdth the deceased, Fys Ali ' 
Khan] and four others were also present at, and wit- 
nesses to, the marriage. 


The Defendant also examined various ■witnesses, with 
the object of proving that in 1796 the Respondent 
married a slave of the name of Mona, who lived till 
1808 or 1809; and that previously to the time of the 
birth of Saadat Ali Khan, she had illicit intercourse 
with an Englishman. 

After an examination of the above evidence, and 
previous to the Provincial Court pronouncing its 
Decree, Mr. C/iar^es Smitdi, the Judge before whom the 


III— 42 
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. cause -^vas heard, entertaining an opinion that the evi- 

Hidayut adduced by the Plaintiff, the no-w^ Respond*ent, 

ooLLAH T^as not sufficient to establish her maiTiage with the 

RaiJan deceased, Fyz All Khan, although he considered that 
Khanum. . 

there was sufficient evidence to prove that she lived 
and cohabited with him, and that Saadaf Ali Khan was 
her son by Fys Ali Khan, with a view of ascertaining 
the Mahomedan Law applicable to the case, on the 
20th of Seytemher 1831 directed the follovdng inter- 
rogatory to be submitted for the consideration and 
answer of the Mahomedan law-officer attached to . the 
Court : — 


“A person of the Mahomedan faith died, leaving 
a wife vnth a marriage settlement, and a female 
unmarried, and a son of his loins, born of the venter 
of the said unmarried female ; in such case, accord- 
ing to law, do the unmarried female and the son 
of hei \ enter receive any portion of the propertv of 
the deceased, or not? and if they be entitled to re- 
ceive a portion thereof, then what portion of the 
property left by the said deceased appertains to each 
of those three persons respectively, according to 
the Mahomedan Law? Write a reply thereto on a 
consideration of the circumstances stated in the pro- 
ceeding transmitted within the period of three days 
according to the W^ord of Cxod, citing therein the name 
of the book, and the precept thereof. End.” 

No answer was returned by the' Mahomedan law- 
officer to the interrogatory thus put to him by the 
Court, but he, on the 23rd of Septemher 1831, presented 
a petition to the Court, requesting further information. 
The petition was in terms as follows: — “As the Moofti 
should necessarily have a comprehension of what is in 
the mind of the interrogator, to the end that he may 
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not be chidden both of God hereafter and of mankind, 
I beg to inquire -what is meant by the words ‘an un- 
married woman,’ fornication, or an acceptation given 
to them by the public. If the signification be that 
which is generally applied to the terms, the explana- 
tion should be given, for the general acceptation given 
by the public to thq term is not determined; various 


words such as those are applied to particular kinds of 
legal and illegal marriages. If. the meaning be forni- 
cation, it is necessary to ascertain the circumstances 
of the evidence of the witnesses, and the grounds are 


indispensable, for, according to law, the discoverv of 
fornication is difSeult, particularly in reference to a 


person deceased, which is considered to be impossible, 
in so much .that until the strong grounds, which are 
prescribed according to the arguments used by the 
learned, the followers of ‘Eanifa,’ are obtained, the 
word ‘fornication’ should not be uttered by the tongue. 
As in the interrogatory there is not a jot of those 
arguments, and the proceeding is also altogether defi- 
cient as respects the details of the evidence of the 
witnesses, I am. unable to write a fufiva, and entertain 
the bope that you will require a fidiva after having 
.satisfied those doubts, or that you will in a general 
Avay be pleased to state in an interrogatory or in a 
proceeding the tenor of the evidence of the witnesses 
of both parties, and the objections thereto, such as 
may have found place in the happy mind of your 
Highness, or othermse that von will excuse mv giving 


1844* 


KhaJAH 

Hidayut 

OOLLAH 

V, 

Kaj Jan 
Khanum. 


an answer, and issue orders upon my giving in the 


proceeding and the interrogatory enclosed therein.” 

In consequence of this petition, Mr. Charles Smith, 
the Provincial Judge, in accordance with Section 4, 
Begulation II. of 1798, ordered that the interrogatory, 


X 
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together -wdth the other proceedings in the canse, 
should be transmitted to the Eegistrar of the Sudder 
Deivanny Admvhit of Bengal, and that an ans'wer should 
be obtained to it from the Mahomedan la\r-ofiicers of 
that Court. 

On the 10th of December 1831, the law-officers of the 
Sudder Dewanny Court returned the following answer : — 

“Under the above circumstances, in the event of the 
proof of these facts, that Mussumat Rai Jan associated 
mth Fys Ali Khan and remained with the other females 
of the house of Fys Ali Khan, and Saadat Ali Khan 
was born of her venter, being the offspring of the 
loins of the said Fyz Ali Khan, as is to be clearly un- 
derstood from the proceeding of the Appeal Court of 
Juhangee-nagur, dated the 20th of September 1831, 
A.D., which is put up with the proceeding of the 
said Court, dated the 20th of 8 ep f em h e r, i clem, 
according to law, the parentage of Saadat Ali Khan 
above named, as attaching to the said Fys Ali Khan 
above named, is proved, and he and his mother, Rai 
Jan, will both become heirs, and after the liquidation 
of debts, &e., which are first claimable frofn the inhe- 
ritance, the whole propei’ty of Fys Ali Khan, deceased, 
being divided into sixteen shares, one share belonging 
to Mnssumat Rai Jan above named and Mussumat 
Shmns-oon-Nissa Khanum, the other wife of the said 
deceased, respectively, and fourteen shares thereof ap- 
pertain to Saadat Ali Khan above named, according to 
the law of the division of inheritances, and Cod knows 
best what is right.” 

^ The Provincial Court not deeming this opinion suffi- 
ciently clear or satisfactory, ordered a second interro- 
gatory to be laid before the law-officers of the Sudder 
Dewanny Adawlut, in the following form; 
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< ‘ ^ person, a Mahomedan, died, leaving a mf e, having 
a deed- of marriage settlement, and an unmarried female, Kh^jah 
and. ^ loins, born of the venter of the Ocm^.A^H^ 

said unmarried female. In such circumstances, does rai^jan 
any portion of the property left by the said deceased 
appertain to the said unmarried female and the son of 
her vonter'f If it do appertain to them, to what por- 
tioix are they entitled? According to what book, and 
to wlaat poi'tion is the wife, having a deed of marriage 
settl eruent, entitled V’ 


111 return to this interrogatory, the law-ofiacer at- 
taclxed to the Suclder Court, gave the following reply: — 
“Under the circumstances stated, if it appear, by 
the acknowledgment of a Mahomedan, that the child, 
in I'espect to whom the interrogatory of the Court is 
put, is the offspring of his loins, I mean if that Maho- 
medaii have said, ‘This child is my son,’ and afterwards 
died ; and if that woman of whose venter this son is 
born be a claimant as to this point, ‘I am the wife of 
that Mahomedan, and this son is mine, and is his off- 
sipring*, ’ in such case this son and this woman will both 
become the heirs of that Mahomedan, as is clearly 
stated in the ‘Hedaya’ . and ‘ Shura-i-Wikaya/ in the 
chapters on the ‘Establishment of Parentage.’ If 
sucli be not the facts of the case, and the signification 
of tlie words ‘an unmai’ried woman’ be a woman an 
adulteress, then, according to the law, the woman an 
adulteress and the ‘son of adultery’ are neither of them 
heirs. In the first-mentioned case, I mean in the event 


of tliis son and this woman being heirs, the whole of 


the 

the 

first 

shax 


property of that deceased Mahomedan will, after 
liquidation of debts, &c., which have a claim of the 
order on the inheritance, be divided into sixteen 
■es, and fourteen shares thereof will appertain to 


X ^ 

« 
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tlie sou, and one share to the mother of that -son, 'and 
one share to the other wife of that Mahomedan, and 
God is the best judge of what is right.” 

On the 9th of May 1832, the Provincial Court pro- 
nounced its final Decree, whereby, after setting forth at 
great length the pleadings in the cause, as well as the 
fiitwas of the Mahomedan law-officers, it proceeded to 
decree as follows: — “Prom all the papers and the 
bearings of the circumstances of the suit, it appears 
that Saadat All Khan was' born in the year 1224, B.S., 
and that Fyz AH Khan died in the year ' 1231, B.S., 
and there is not the least doubt remaining, that during 
the period of seven years, Saadat All Khan, above 
named, remained with Fyz All Khan and received sup- 

I 

port ; and although the witnesses adduced on behalf 
of the Plaintiff at this Court in the matter of the mar- 
riage, of the Plaintiff, and the acknowledgment of 


AH Khan of the parentage of Saadat Ali Khan, have 
become suspected and are not confided in by the Court, 
still adverting to the exhibits of the Plaintiff, being 
copies of papers of the Oolleetor’s office, amongst which 
are the depositions of sundry witnesses, and to .other 
corroborative facts deducible from the papers of the 
bundle, confidence may be placed in the fact of Saadat 


Ali Khan being the offspring of Fys Ali Khan, and 
upon the proof tand manifestation of this circumstance, 
that Ral Jan is, a fe.male who has associated with Fys 
AH Khan, and was maintained with the other females 


of the family of Fys Ali Khan by means of a mopthly 
allowance, and that Saadat Ali Khan was born of her 
venter from the loins pf Fys AH Khan, a futtoa was re- 


quired of the law-ofiicer to ascertain this point: In 
the case- ot a temale whose marriage and matrimonial 


contiact \dh a j^erson are not proved, upon the proof 
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of coliabitatioaa and association witli that person, does 
the son of her venter become the heir and proprietor 
of the property left by that person, or not I And from the 
tenor of the futwas of the law-officers of the Budder, 
it m quite manifest that upon proof of association mth 
a female, and the procreation of a son, the son begotten 
IS the person entitled to fourteen shares, and the woman 
of whose venter that son is born is the heir of one share ; 
hence the claim of Rai Jan above named, who asso- 
ciated With Fys All Khan for a long time, and was 
supported with the other females, and in whose venter 
Baadat Ali Khan vms begotten of the loins of Fys Ali 
Khan, and to which effect the claim of Rai Jan is 

advanced, is in every way just, and aecordiug to law, 
such as should be decreed. 

By the words, ‘an unmarried female/ which were 
addressed to the law-officers, with reference to Rai Jan 
above named, it was designed as follows: — The mar- 
riage and matrimonial contract of Rai Jan vith Fys 
All Khan have not, in my opinion, been proved,- 
coupled mth this fact, Baadat Ali Khan having been 
begotten of the loins of Fys Ali Khan in the venter of 
Rai Jan, are he and Rai Jan above named entitled 
to the property left by him or not! It was not in- 
tended thereby to designate ‘an unmarried female, a 
woman, an adulteress,’ and it is obvious that proofs 
which aie deducible from strong coi-roborative circum- 
stancs are better entitled to confidence than the .evi- 
dence of witnesses; therefore, in accordance \vith the 
fuhva, Rai Jm is the person entitled to one share, 
and the said minor is the person entitled to four- 
teen shares of the property left by Fys Ali Khan, and 
the Defendant is the person entitled to one share 
thereof after the liquidation of debts, &c., and in this 
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suit Bai Jan, above named, is the claimant for a four- 
teen ana share of the property left l)y Fys All Khan, 
on behalf of her own minor son, and for a share of one 
ana on her own behalf, making together a share of 
fifteen anas of the property, real and personal, of Fys 
Ali Khan-, and although the Defendant is a person 
having a deed of marriage settlement, and according 
to the f uticas of the law-officers of the Suckler, the liqui- 
dation of debts is to be first attended to ; and thereafter 
whatever I’emain, the share of fourteen anas thereof is 


the right of Saadat Ali Khan, and the share of one 
ana is the light of the Plaintiff, and one other ana is 
the right of the Defendant, still the deed of naarriage 
settlement of the Defendant is not before the Court in 
this case so as to admit of the issue of a final order for 
the separation of what is entered therein.” 

The Defendant appealed from the above Decree, to 
the Siidder Deivanny Adawlut of Bengal. 


Further evidence was entered into on both sides: 
on the part of the Appellant, the summary Decree 
under which she obtained possession of the estate, as 
well as her alleged deed of marriage settlement, were 
produced ; the Respondent filed some correspondence 
between the Collector and the Board of Revenue. 

The Siidder Deivanny Adawlut pronounced their 
final Decree in the cause, on the 31st Deceniher 1834, 
which, after stating and commenting minutely on all 

the facts and circumstances of the ease, proceeded as 
follows : — 


Upon consideration of all the papers and cir- 
cumstances of the case, it is aiiparent that, although 
the Appellant denies the facts of the Respondent being 
the vfife, and Saadat Ali being the son, of Fys Ali 
Khan, the late proprietor of the property, and the wit- 
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nesses oi liie Appellant affirm lier denial, still, from the 
depositions of the witnesses alluded to in regard to no 
marriage having taken place, this is clear-that they 
have declared their not having witnessed the rite, but 
have not absolutely asserted that the pretensions ad- 
duced on the subject are wholly false; for instance, 
trom the futwa of Siraj-ood-den Ali Khan, the former 
chief Kasi, and Moulavie Syiid Ramid-oollah, the moofti 
of this Court, in the suit of Mirm Jan, deceased, 
and Mussumat Hurgane and others, Appellants, v. 
Mirsa Aseem Ali and Hushmut Ali and others, Ee- 
spondents, bearing No. 1,546, which on the 16th of 
January 1822 was decided by Thomas Goad, Esq., and 
Wilham Dorin, Esq., former judges of this Court, it 
appears that in marriage and relationsliip, evidence 
with reference to what has been heard is legal and ad- 
missible, i.e. if a person hear that a man and a woman 
associate together as wife and husband in one house, 
it is lawful for him to give evidence to the mai’riag’e of 
those two persons and this description of evidence is 
sufficient to prove the marriage of the woman, and the 
parentage of the child born of her, as attaching to the 
man; and it is manifest and evident from the letters 
of the former collectors, dated the llth and 19th of 
July 1816, that at the time of the writing of the letters 
cited, there were two wives of Fyz Ali. Khan, one of 
whom is Sli'iiiHs-ooii-'J^ issa, and of the other wife, allow- 
ing that her name is not therein stated, still it is 
written ‘that she is living in the same house, and \vith 
i yz Ali Khan, and for this reason it does not appear 
expedient that Shums-oon-Nissa should reside with the 
mid Khan J and Thekoor Das, -the guardian of Fyz Ali 
Khan, in his report dated the 9th of Aghiin 1229, B.S., 
in reply to the perwanna of the Collector, which was 

III--43 


1S44. 


Khajah 

Hidayut 

OOLLAH 

V. 

Rai Jan 
Khanum. 



310 


CASES IN THE PEIVY COUNCIL 


i» 44 . issued to ascertain particulars connected with the two 
k^jah wives of Fyz Ali Khan, and whether there are such, 
clearly states, ‘that Rai Jan Khanum is the other wife 
rai'jan of Fyz Ali Khan, and was so previously to the marriage 
khanum. Shiims-oon-Nissa, and receives a monthly allow-anee 
from the Government: and that besides Shums-oon- 
Nissa Khanum and Rai Jan Khanum there is no other, 
nor has there been any other married wife of Fyz Ali 
Khan.’ And from the reply written by the Appellant 
to a perwanna, and which is put up with the proceed- 
ings of the Provincial Court, it is obvious that there is 
not, and never even wms, any slave woman of the name 
of Hefamiiin. And the witnesses of the Appellant state 
ihat Heramum was the name of a woman who had died 
twenty-hve years previous to their giving their evi- 
dence, Avliich occurred in the year 1238, Bungla; there- 
fore, if in truth there was a woman named Heramum, 
still from the year of her demise, which apparently oc- 
curred in the year 1212 or 1213 (1805-6, 7), to the 
time of the writing of the letters dated in the year 
1816, answering to the year 1222, B.S., nine or ten 
years intervened; hence it is apparent, that the other 
wife residing in the same house with Fyz Ali, of whom 
mention is made in the letters of former collectors, is 
this very Eespondent; and the allegation at present 
made by the Appellant, that the ‘other wife’ has 
reference to Eeranmm, is considered to be a downright 
falsehood. In the same way the letters of the col- 
lector's, and the report of Thekoor Hus, guardian, from 
which are deducible a cheerful performance of the re- 
lative duties of husband and wife between Rai Jan 
Khanum and F yz AH Khan, the circumstance of the 
said Khanum being well known as his wife, are as good 
as witnesses of unquestionable veracity in establishing 
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ilie marriage ol the Eespoiideiit and the parentage of 
Saadat Ali as attaching to Fyz AM Khan; and fur- 
thei, fiom the depositions of the witnesses filed at the 
Collectoi ship, and from other exhibits of the Eespon- 
oent, it appears that the Respondent always lived with 
Fys Ali Khan in the manner usual with married 
women. For instance, in the year 1223 she came 
from Gorai to Nuseerabad, of which place Fyz Ali 
Khan was then a resident, and took up her residence, 
and they associated together as husband and wife ; and 
in those circumstances she became pregnant, and in 
the month of Poos 1224, B.S., Saadat Ali was born 
of her venter. And the report of Rani Chunder, the 
guardian of Fys Ali Khan, dated the 11th Poos 1224, 
B.S., on the subject of the Respondent's residing with 
Fys Ali Khan for more than one year previous to the 
biith of Saadat Ali, affirms the depositions of the wit- 
nesses and other exhibits ; and from the petition of 
the Respondent filed at the Zilla Court, and which the 
Appellant herself does not deny, it appears that the 
Respondent, at the time Fys Ali Khan manifested his 
intention of marrying SJmms-oon-Nissa, gave in a 
petition of opposition declaratory of her own conjugal 
affinity, and of Fys AH Khan’s intention to conti'act 
another marriage without the concurrence of the Re- 
spondent, contrary to the terms of her marriage settle- 
ment; although the petition alluded to was not ap- 
proved, still no objection nor denial on the part of 
Fys Ali Khan, and Ramsan Beeby, his mother, as to 
the conjugal affinity of the Respondent, is apparent: 
on the contrary, there is a total silence on the subject 
on their part; and ilfee/' Saadat AH, whose deposition 
has been taken agreeably to the order of this Court, 
has also clearly written in his petition, upon which an 
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1844 . 01 ‘der Avas passed 011 tlie 2nd of April 1825, that 
khajah Sliums-oon-Nissa KJianwm and Rai Jati Khanum uve 
oollYh both wives of Fys Ali Khan. From this it is also ma- 
rauan iiifest that the Respondent, from the commencement, 
khanum. tdaimed conjugal affinity with the said Khan, and was 
universally known as being his wife; and the present 
allegation of Meer Saadat Ali, that Fyz Ali Khan did 
not marry Mussumat Rai Khammi, and did not asso- 
ciate Avith her, appears to be an unqualified falsehood; 
indeed, the assertion of the said AAutness, of his having 
heard the story of the Respondent’s residence at Gorai, 
at the house of Fys, Ali Khan, from Mussumat Ayeena, 
his maternal aunt, at the age of twelve years, and of 
the residence of the Respondent at Nuseerabad, near 
the house, the dwelling-house of Fys Ali Khan, prior 
and subsequent to the birth of Saadat Ali, and the ad- 
mission of the witness, of his having protected the 
Respondent for the period of two years in his own 
house, are affirmatory of the justness of the claim of the 
Respondent, and of the collusion of the witness of the 
Appellant ; but leaving these circumstances out of 
consideration, as the acknowledgment of Fys Ali Khan 
of the filiation of Saadat Ali has been obtained in the 


manner in AARich the Avitnesses of the Respondent have 
deposed in this case, Avdiether there be Avitnesses who 
saAv the performance of the marriage rite or not, that 
acknoAvledgment of his fuimishes certain proof of the 
parentage of Saadat Ali, and necessarily’ a consequent 
proof of the marriage of Mussumat Rai Jan Khanum, 
his mother, Avith Fys Ali Khan, and these conclusions 
are to be deduced from the fuhva of the former Chief 
Kasi, in the suit No. 1,546, and from the futiva of the 
present • Chief Kasi, AAdiich at the requisition of the 
Judge of the Provincial Court has been filed in this 
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suit. Considering all tlicse eirenmstances, in my opi- 
nion the Respondent i.s the wife of Fys All Khan, and 
Saadat AH is his son; and the claim of the Respondent, 
foimeiR Plaintiff, brought on her own account, and as 
guardian on account of Saadat Ali Khan, is just, and 
thej and Shuons-oon-Nissci, Appellant, have the right 
of obtaining the estate of Fys Ali Khan on the ground 
of heirship, and the division of the property left bv him 
between all three persons should be made asreeablv to 
the law of inheritance. But as from the deed of mar- 
riage settlement filed by the Appellant, the genuine- 
ness of which the Respondent does not deny, it is 
apparent that Fys Ali Khan contracted marriage with 
Mussumat Shums-oon-Nissa under a deed of marriage 
settlement of Rs. 9,000 and 500 gold in ohuTs, and in 
lieu of the third to be paid in advance, settled upon 
her the share of Kisniuf KJiona Deolsa, &c., and that 
the two-thirds to be paid afterwards have not yet been 
discharged, and that according to the fiiUva of the law- 
officers, the liquidation thereof has the priority of suc- 
cession, therefore, the separation of the property de- 
tailed in the deed of marriage settlement on account of 
the third payable in advance, and the liquidation of the 
two-thirds, the payment of which was postponed, from 
the property left by Fys Ali Khan, are necessary; and 
my opinion accords in every particular with the opinion 
recorded by William. Braddon, Esq., a Judge of this 
Court : therefore it is ordered— That the Decree of the 
Provincial Court of Juhangee-nagiir, dated 9th of May 
1832, be amended and corrected in the following man- 
ner: — -“That the property detailed in the deed of 
marriage settlement on account of the one-third pay- 
able promptly, be separated from the niahals in dispute 
if it be included therein, and whatever, according to cal- 
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culation, may be dim on account of tlie two-thirds of 

the dower of the Appellant, the payment of which 

was postponed, be paid from the sum of one lac and 

Rs. 41,857. 12 anas, 15 gundas, 2 howries, the amount 

■ profits deposited in the treasury of the Collector ship; 

that the share of the zemindury of pergunna Atiya, &c., 

the property left by Fys Ali, and amount profits forth- 
» 

coming in the Collector’s treasury, having been divided 
into sixteen shares, one share be relinquished as the 
right of the Appellant on account of her conjugal 
affinity, and that one share of the right of the Re- 
spondent on account of her conjugal affinity, and 
fourteen shares, the right of Saadat Ali Khan, the 
minor son, being his right as the son (of the de- 
ceased), making together 15 shares, be decreed in 
favour of the Respondent, formerly Plaintiff, and that, 
upon the execution of the Decree of this Court, the 
Respondent have possession of a 15-anas portion of the 
semindary and talooks, &c., detailed in the plaint, the 
property left by Fys Ali Khan, and that she recover 
from the Appellant a 15-anas proportion of the amount 
of profits alluded to, and the amount collections of her 
share and of the share of Saadat Ali Khan from the 
period of the institution of the suit to the date of her 
obtaining possession as detailed in the Decree of the 
Provincial Court, and that the costs of both Courts be 
borne by the Appellant to the extent of the claim 

proved, and by the Respondent to the extent not 
proved.” 


From this Decree, Shums-oon-Kissa Khaniim ap- 
pealed to his late Majesty in Council. 

After the commencement of the Appeal, the original 
Appellant died, and the Appeal was revived by her 
brother, the present Appellant, Khajah Hidayut Oollah. 
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T}i 6 Appolliiiii, coiitGiid.Gcl tlio Dgctgg \Vt \3 Grro- 
iiGous for tliG follo-\ving I’Gasons: — 

I. — BeeansG tha EGspondent lias not proved either 
that she is the wife, or that Saarlaf AH is the son, of 
Fyz Ali Khan. 

II- Beeanse, in the absence of proof of the Respon- 
dent’s marriage, her claims, and that of her son Saadat 
Ali, must entirely depend upon evidence of a direct 
and valid acknowledgment of the latter by Fys, Ali 
Khan, and because the evidence produced by the Re- 
spondent for the purpose of proving that acknowledg- 
ment is wholly unworthy of credit, and was in fact 
discredited by the Provincial Court, before which the 
evidence was taken. 

III- — Because Fyz Ali Khan, from his state of im- 
becility of mind, was incompetent to make that acknow- 
ledgment of Saadat Ali, as his son, which is required 
by the Mahomedan Law in such a case. 

The Respondent, on the other hand, submitted that 
the Decree was just and proper for the following 
reasons ; — 

I. — Because the marriage of the Respondent, JR.ai 
Jan Khanum, with Fys Ali Khan, was satisfactorily 
proved, and there was no sufficient evidence to rebut 
the legal presumption thence arising, of the legitimacy 
of her son, Saadat Ali Khan, 

II. - — Because it was distinctly proved that Saadat Ali 
Khan was recognized by Fys Ali Khan as his son, and 
such recognition (even without formal proof of a mar- 
riage) was sufficient to establish the legitimacy of 
Saadat Ali Khan, and the rights of the Respondents, 
as determined bv the Decree of the Court below. 
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1844 -^ Mr. Charles Buller, Mr. Jackson, and Mr. Forsyth, 

khajah for the Appellant : and 

HIDAYUT 

oollah wigram, Q.C., Mr. E. J. Lloyd, and Mr. 

KHA^UM. Edmund F. Moore, for the Ees]oondent. 

The following cases and anthorities wore cited : — 
Mihr Ali v. Kureemoonisa Begum (a). Fyas All Khan v. 
M-ussumaut Fatima Khatoon (h). Mlrza Qaim All Beg 
Mussumaiit llingun (e). Jeswuoif Emg-jee 
Sing-jee x. Jet Sing-jee Ubhy Sing-jee (d). 
naghteirs Principles of the Mahomedan Law, 23, 90, 
93, 297, 299. N. B. E. BailMe’s Mahomedan Law of 
Tnheritanee, 34, 49. 

The Eight Hon. Dr. LusHinciTOK ; 

« 

The claim in this' case relates to the inheritance of 
the semindary of Atiya ; and the claimants of that in- 
heritance, at least all the claimants that it is necessary 
now to name, are two persons claiming to be the lawful 
widows of the deceased Zemindar, one of whom claims 
also on behalf of her son, whom she alleges to, have 
been the legitimate issue of the deceased person. 

Both the Courts, under whose consideration the 
questions in this cause have been brought, have come 
to the conclusion that the claim preferred by Bai Jan 
on behalf of herself and of her son, is a just one ; in 
other words, they consider there has been sufficient 
proof to justify them in determining that she Avas the 
laAvful wife of the deceased Zemindar, and that her son 

was the lawful son of that It is hardly ne- 

cessary to say that before their Lordships would reverse 
the Decree of two concurrent Courts, they must be 
perfectly satisfied that some legal miscarriage has taken 

(a) 2 Ben. Sud. Dew. E-eps. 112. (&) 1 Ben. Swd. Dew. Keps. .3,57. 
(c) .3 Ben. Snd. Dew. Reps. 1.52. {d) Aide, p. 
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place. But their Lordships are of opinion in this case 
that the evidence is decidedly in favour of the judgment 
to which those two Courts originally came. 


The question appears to be one depending upon the 
law, with relation to Mahomedan property, and the 
proofs in support of the case are applied to that law. 


Several references have been made to the work of Mr 
Macnaghten upon this sul)ieet. It will not be neces- 
sary to read at length the part of his preliminary re- 
marks to which reference has been made, and w 


indeed has been already done ; but the substance of it 
appears to be this: — After having stated what is the 


general opinion _ entertained upon the question, he says 
—“The Mahomedan lav^^ers carry this disinclination 


(that is against bastardizing) much further ; they con- 
sider it the legitimate of reasoning to infer the exist- 
ence of marriage from the proof of cohabitation.” He 
then says “None but children who are in the strictest 


sense of the word spurious are considered incapable 
of inheriting the estate of their putative father. The 


evidence of persons who would, in other cases, be con- 
sidered incompetent witnesses is admitted to prove 
wedlock, and, in short, where by any possibility a 
maiiiag’e may be presumed, the law' 'will rather do so 
than bastardize the issue, and whether a marriage be 
simply voidable or void ah initio the offspring of it will 
be deemed legitimate.” (P. sxiii. iv.) 

It may be observed that this is the statement of Mr. 
Macnaghten, evidently after great deliberation upon 
the subject, becciuse he goes on to refer to what has 
been said by Sale ; and he then observes — This I ap- 
prehend, with all due deference, is carrying the doctrine 


to an extent unwarranted by law ; for where children 
are not born of women proved to be married to their 
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1S44. fathors, or of fomalo slaves to tlieir fatheis, some 

khajah kind of evidence (however slight) is lequisite to 
00 ?™ form a presumption of matrimony.” (P. xxiv.) He 
raUan then observes— “ The mere fact of casual coneu- 
khanqm. ]gi^age is not sufficient to establish legitimacy ; and if 
there be proved to have existed any insurmountable 
obstacle to the marriage of their putative father with 
their mother, the children, though not born of com- 
mon women, will be considered bastards to all intents 
and purposes.” (P. xxiv.) The effect of that appears 
to be, that where a child has been born to a father, of a 
mother where there has been not a mere casual con- 
cubinage, but a more permanent connection, and where 
there is no insurmountable obstacle to such a marriage, ' 
then, according to the Mahomedan Law, the presump- 
tion is in favour of such marriage having taken place. 

We apprehend that in considering this question of 
Mahomedan Law we must, at least to a certain extent, 
be governed by the same principle of evidence which 
the Mussulman lawyers themselves would apply to the 
consideration of such a question. The first step in the 
case is the petition which has been so much com- 
mented upon at the Bar, namely, the petition of Rai 
Jan, bearing date the 11th of Decemter 1813. In that 
petition she states herself to be the wife of Fye AU 
Khan, and she sets forth the marriage settlement with- 
out indeed ascribing to it any date or giving any date 
to the marriage. Having so done, she represents that 
the Khan was kept away and not permitted to return 
to his own house ; that there were a number of persons 
who had attempted to confine her, and not to permit 
her to go to the Khan ; and that he was about to marrv 
another wife. 

Now this document appears to their Lordships to be 
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a document of the very greatest importance, for with- 
out going the length of saying that it is a true asser- 
tion of all the facts therein contained, it is at any rate 
an assertion of facts, in conformity with the suhse(][uent 
statement of this very person. The statement in this 
petition is made in the year 1813, before there is any 
anticipation of a litigation of this description, and it is 
made by her at a period when Fys Mi Khan is not 
considered or deemed to be incompetent ; it is ad- 
dressed to a competent Court, and she must, if she 
anticipated any good result from the presentation of 
that petition, have also anticipated that the facts con- 
tained in that petition might be the subject of judicial 
examination. She, therefore, offers in the year 1813, 
to subject her claim (which is in substance the same 
as her claim now) to the examination of a competent 
Court to decide on it. It appears that this petition 
was rejected, and we presume on the ground that even 
supposing tlie whole facts contained in it to be true, 
yet that would be no justification for the interference 
of the Court, for the purpose of preventing the con- 
templated marriage. 

In the year 1816, Fys Ali Khan was placed under the 
protection of the Court of Wards. It is not necessary 
to go minutely into the question what was the precise 
state of his mind or of his intellect at that period. It 
is not distinctly raised in the course of the pleadings 
which wei-e given in by the parties upon this occasion. 
But the result of the evidence appears to be, that he 
was a person who had become much addicted to habits 


of intoxication, and tliat his intellects were impaired, 
though it does not appear in any part of that evidence, 
that he had become what may be called an idiot. 
However, in 1816, his property, and also his person. 
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were placed under tlic care of that Court, and pro- 
ceedings have taken place, which have been mnch 
relied on, in both of the Courts belov?, in the deter- 
mination of the questions which came under their con- 
sideration. 

The first document to which it may be expedient to 
refer, is the report of Mr. PaTcenliam, the Collector, of 
the 19th of July 1816. Mr. P ahenhani . in the dis- 
charge of his duty, in writing a letter to the Court of 
Wards, proposes to them a settlement out of the estate 
of Fys Ali Khan, and after having mentioned certain 
circumstances relating to the amount of the property, he 
recommends the sum to be allotted for the expenses of 
Fyz Ali Khan and his family, to be fixed at 200 rupees 
a month, namely, 120 rupees for Fys Ali Khan, his two 
wes, and his mother ; . 30 rupees for the servants’ 
wages ; and 50 rupees for the support of a number of 
females who have long lived in, and been maintained 
by, the family, and to whom he states that a sum equal 
to what he proposes has been for some time past 
allowed. He adds—' ‘ This last item I have not recom- 

a ef ull^ ascertaining that there are 
such persons who, from having been all along sup- 
ported by the Zemindar, may be considered as entitled 
to an allowance. ’ ’ 

How, without taking this as evidence of the fact, 
that she was the wife of Fyz AH Khan, it is evi- 
dence to this effect, that so far as Mr. Pakenham’s 
investigation had extended, it justified him in making 
the representation "which he made, in the discharge of 
his duty, to the Court of Wards. The Court of Wards 
acted upon that representation, and Rai Jan continued 
to receive an allowance of 10 rupees a month, from the 
year 1817 up to the year 1824, wdien Fys Ali Khan died. 
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It appears, further, that during this period, Rai Jan 
was residing at the house of Fyz Mi Khan, or, at least, 
in that part of the building' appropriated to women 
belonging to Fys Ali Khan. AU the evidence, so far as 
it can be called evidence, goes to that estent, and, in- 
deed, it appears scarcely to be a point in controversy. 
There is the report of Mr. Scott, wdio, it may be ob- 
served, is hostile to the claim of Rai Jan. He states, 
incidentally, for the purpose of justifjdng his advice, 
that the other wife should not be permitted to come 
into the household of Fys Ali Khan; that this wife 
is now residing with him. He says ‘ ‘ Now', as your 
Avard has one wife living with him, as far as I am 
able to judge, any intercourse with another who has 
been so long absent, could in no degree add to his 
domestic comfort.” It appears that Shums-oon-Nissa, 
the other wife, had been residing separately from 
her husband for a considerable time, and that she 
had presented a petition for the purpose of being- 
allowed to return to him; and the ground upon which 
the Collector advises against that petition being com- 
plied with, is, that this, wife, the present Eespondent, 
was residing with him during that period, and that, 
therefore, the return of Shums-oon-Nissa would be 
unnecessary and inconvenient. There are several 
other documents of the same tenor, w'hich it is unne- 
cessary, in the view of their Lordships, to follow in 
detail, namely, the reports of the Collectors. 

We apprehend then, that, in point of fact, the case 
comes clearly and indisputably to this — ^that this per- 
son, Rai Jan, was actually residing, during a period of 
seven years, in the female department of Fys AU Khan ; 
that, according to the statements, so far as we can 
make them out, she was so residing for a twelvemonth 

T 2 
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anterior to tlie birth of this child taking* place ; that 
while she so resided, she was recognized, to a certain 
extent, undoubtedly, as the wife of Fyz A.li Khau ; that 
the child was born under his roof, and that that child 
continued to be maintained in his house without any 
steps being taken on the part of Fys All Khan, or of 
any one else, to repudiate his title to legitimacy as the 
offspring of Fyz Ali Khan. 

If these facts be so prox^ed, the question is, whether 
the evidence is not suf&cient to support the legitimacy 
of the present claimant, Saadat Ali Khan, according to 
the law as laid down. In the opinion of the laxv-officers 
who were there consulted, they expressed themselves 
to the following effect : — “Under the above circum- 
stances, in the event of the proof of these facts, that 
Miissimat Rai Jan associated with Fys Ali Khan, and 
remained with the other females in the house of Fys 
Ali Khan, and Saadat Ali Khan was born of her venter, 
being the offspring of the loins of the said Fys Ali 
Khan, as is to be clearly understood from the proceed- 
ing of the Appeal Court of Jnhangee-nagur, dated the 
20th of Septemher 1821:” they then go on to say that 
he would be the lawful child of Fys Ali Khan, and that 
he and the mother would be entitled to claim their 
share of the inheritance. 

Now all the facts which are there stated, upon the 
principle of assumption, appear to us to be maintained 
by the evidence in this case ; namely, that M'ussumat 
Rai Jan did associate xvith Fys Ali Khan ; that she did 
remain with the females of the house of Fys Ali Khan ; 

I 

that Saadat Ali Khan was born of her venter ; and, as 
to his being the offspring of Fys Ali Khan, we think 
that is a circumstance necessary to be inferred from the 
previous facts. 
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AVith reference, tlieu, to tLe law, as laid down bv 
Mr. j\lQicn<xgiitcn, and wliicli appears to be acknowledged 
at the Bar to be law: without going into the ques- 
tion of the oral evidence, whether there was an ex- 


press acknowledgment of the child by Fys AM Khan, 
as the son or not, there seems to be that which at least 
is tantamount to oral evidence of any declaration, be- 
cause there is a consecutive course of treatment, both 
of the mother and of the child, for a period of between 


seven and eight years, under' circumstances, in which 
it appears to their Lordships to be next to impossible 
that such a mode of treatment would have been conti-' 
nued, except from the presumption of the cohabitation, 
and of the son being the issue of the loins of Fyz AM 
Khan. But their Lordships are not disposed to thb-ik 
that the whole of the testimony, with regard to the 
verbal acknowledgment of Saadat Ali Khan, ought to 
be rejected. It is not necessary, however, to decide 
the case upon that ground, because we think, for the 
reasons I have stated, and without receiving as evi- 
dence, that which is not legitimate or ci’edible evi- 
dence, there are sufficient facts either admitted by 
both parties, or proved by the treatment and the 


whole res gestae in the case, to bring it vithin the prin- 
ciples of law, which have been already adverted to, and 
that, therefore, the Judgment of the Court below must 
be affirmed, xvith costs. 
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JuvEEFv-BHAEE aiid otliGi's - - - Appellauts, 

AND 

VuEUj-BHAEE aiid otliers - - - Respondents,”' 

On Appeal from the Sudder Bewanny Court at Bombay. 

Appeal to, Primj Council-— Improper exclusion and suppression of evidence 
l)y trial court — Interference — Remand. 

Where the Judge of the Court below, improperly suppressed documents, 
Where the Judge of the Court below, improperly suppressed documents, 
which were not discovered until after the transmission of the Appeal to 
Her Majesty in Council, their Lordships refused to give an opinion on the 
merits, and" remitted the cause to the Sudder Deioanny Court, for recon- 
sideration. 


28th & 29th 
August 
1844. 



This suit was originally instituted in the Zilla Court 
at Kaira, by the Eespondents against the Appellants. 
The Plaintiffs claimed to be a joint undivided family 
with the Defendants, and prayed for a partition and 
distribution of the joint estate. Evidence of a conflict- 
ing character was entered into on both sides, and Mr. 
Grant, the then Judge of the Kaira Court, in accord- 
ance with the Bombay Eegnlation IV. of 1827, sec. 24, 
referred the whole of the evidence to a Punchayet. Mr. 
Grant w-as afterwards removed from the Kaira Court 


to the Ahmedabad Court, and Mr. Bell was appointed 
Judge of the- Kaira Court in his stead. 


It appeared that, on the 5th of December 1827, the 
Defendant, Gulla-bhaee Valla-bhaee, presented a peti- 


tion to Mr. Bell, objecting to the mode of examination 
which Mr. Grant had adopted, on the’ hearing of this 
case, and stating that that Judg'e had refused to take 
the depositions of some of the witnesses cited by him, 
for the purpose of proving that the property in question 


Present : Members oi the Judicial Committee ^ — Lord Langdale, 
Lord Campbell, the Eight Lion. Pr. Lushington, and the Eight 
Hon. T. Pemberton Leigh. 

Privy Councillors,— A, s'smofs, —Sir E. H. East, Bart., Sir A. 
Johnston, Ivnt., and Sir E. Eyan, Knt. 


t 
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had beei^ acquired by one Bapoo-jee. The petition also » 844 . 
stated, that the persons who had been appointed mem- Juv^^r 
hers of tf>-® Punchayet were friends and relations of the 
Eespon<3.ents ; that the case was not a proper one to bhIee, 
refer to a Punchayet, and that the reference made to 
them lia<f been without the consent of the petitioner. 

It wonlc!- appear from the Order made by Mr. Bell, as 
endorsecl upon the petition, that the Judge reserved the 
conside^^'ation of these olrjeetions until the hearing of 
the canse. 

This petition and order were numbered 312 on the 
file of tlxe suit 

On tlie 11th of January 1828, the Punchayet made 
their x'oport, in which they declared that the majority 
of the title-deeds produced by the Respondents were 
genuine . 

On file 26th of February 1828, the Defendant, 
Gulla-h^aee, presented another petition to Mr. Bell, 
which reiterated the allegations contained in the last- 
mentioiaed petition, and distinctly alleged that the 
refereixce to the Punchayet was the consequence of a 
combination between the Respondents and Sooruj Rayn, 
the M oJrBJar of the heirs of Raga-hhaee and one Luhmi 
Ram, tlie native agent to Mr. Grant. Mr. Bell en- 
dorsed. an Order on this petition, that it should be 
brouglit forward at the hearing of this cause; it ap- 
loearecL, however, that neither the original petition- 
nor th.e Order made upon it were ever filed with the 
other pax-oceedings in the cause. 

The Defendant, Gulla-hhaee, subsequently presented 
two otlier petitions, dated the 30th of April and 19th 
of Ju^rte 1828, again impugning the conduct of Mr. 

Grant, and insisting that the members of the Puncha- 
yet were friends and relations of the Respondents, and 
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liad bGGii appointGd without his coiisGiit. No Order 
was mads upon these petitions, which were respectively 
numbered 313 and 319 on the file of the proceed- 

A 

ings. 

Before the cause came on for hearing, the Zilla 
Court of Kaira was abolished, and the suit being trans- 
ferred to the Zilla Court of Ahmedabad, the whole of 
the papers and proceedings, including the above-men- 
tioned petitions (Nos. 312, 313, 319), were forwarded 
to tbe last-mentioned Court. In consequence of this 
arrangement, the cause again came within the jurisdic- 
tion of Mr. Grant. 


Tbe Decree of the Zilla Court, bearing date the 1st 
of February 1829, declared that both the Respondents 
and Gulla-bhaee and his co-heirs were jointly interested 
in tbe property, and tbe claim of tbe Respondents was 
consequently allowed with costs. 

Gulla-bhaee appealed to the Sudder Dewanny Adaw- 
lut, which Court subsequently affirmed this Decree. 

It afterwards appeared that, in forwarding the pro- 
ceedings and documents in this suit to the Sudder 
Adawlut, Mr. Grant withdrew and suppressed from 
among the proceedings the three petitions numbered 
312, 313, and 319, and falsified tbe record of the pro- 
ceedings received by him from the Zilla Court of 
Kaira, with tbe view of excluding all mention of those 
■ petitions. One important effect of the suppression of 
tbe three petitions was, that in the absence of those 
petitions it appeared as if Gulla-bhaee Valla-bhaee, 
instead of objecting from the first to the reference to 
the Funchayet, had acquiesced in that reference until 
he found its decision was against him; while, on the 
contrary, the fact was, that he always protested against 
such a submission of tbe case. 
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transcript of all the proceedings in the suit, as 
&lt©r 0 d Dy • Gfcint) together with all the papers and 
^Odj|^ 332 ©nts, Avith the exception of the three petitions 
before-mentioned, were transmitted by the Sudder 
^d-a^alut to His late Majesty in Council. 

Xn the year 1837 the judicial conduct of Mr. Grant 
became the subject of a lengthened iiwestigation on 
the part of the Government of Bombay. The suppres- 
sion of the above-mentioned petitions. Nos. 312, 313, 
and. 319, and the alteration of the record so as to 
02cclnde all reference to those documents, constituted 
one of the charges against him. The Commission 
appointed by Government to conduct the inquiry, re- 
ported that Mr. Grant was guilty of this and other 
charges brought against him, and in consequence of 
this report, the Government suspended him from office. 

The Bo'mhay Government subsequently referred the 
case to the Sudder Dewanny Adawlut of that Presi- 
dency, in order that further proceedings might, if ne- 
cessary, be held for the purpose of being laid before 
Her Majesty in Council. The Sudder Admolut recom- 
mended that a translation of the suppressed documents, 
a complete copy of the proceedings of the Commission, 
and the opinion of the ' Government respecting Mr. 
Grant’s conduct, vdth their reasons for suspending him 
from the pnblic service, should at once be forwarded, 
in order to be laid before Her Majesty in Council. 

This was accordingly done, and the Appeal now came 
on for hearing on the whole case. 

Mr. Wigram, Q. C., Mr. Jackson, and Mr. Forsyth, 
for the Appellants; and 

Mr. Burge, Q. C., Mr. E. J. Lloyd, and Mr. Edmund 
T. J/fo ore, for the Respondents, 
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Lord Langdalb: 

JUVEER- Their Lordships have taken the circumstances of 

BHaEFi , . . 

this case into their consideration, and looking into the 

BHAEE. conduct pursued by the Judge, in suppressing from the 
Sudcler Dewamiy Adawlut, certain documents which 
had been proved in the Court below, their Lordships 
are of opinion that the case was never properly pre- 
sented to the consideration of that Court, and con- 
sequently that that Court had not the means, which 
they ought to have had, of forming their judgment 
upon it. For this reason their Lordships are of opi- 
nion that this cause must be remitted back to the 
Sudder Dewanny Adawlut, with a direction that that 
Court take into their consideration such allegations as 
were contained in the several petitions of the Appel- 
lants, and investigate the matters therein alleged in 
such a manner as to them may seem best. 

Certain costs have been incurred in consequence of 
the conduct of Mr. Grant. That being so, and Mr. 
Grant having been an officer of the East India Com- 
pany, it seems to be worthy of their consideration how 
far they will have regard to the costs which the parties 
have been put to, in consequence of the misconduct of 
their Judge. 
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Hosanna Akathoon Kekakoose - - Appellant, 

AND 

WiLLMM Ambkose Seele and others - Respondents.* 

On Appeal from the Supreme Court of Judicature at 

Madras. 

Heard Ex parte. 

TuWc poUc'if — Order of Supreme Court opposed to — Validity of — FuUie 
otfieer of court acting as next friend of survivor in matters in which he 
has - personal interest — Propriety of. 

a General Order, made on the Equity side of the Supreme Court 
of Madras, it was ordered that, Whenever it shall appear, that the 
property of any infant is unprotected, and not secured for his or her 
henedt, the Registrar shall, with the previous consent of the Court, or 
a Judge, institute proceedings oh behalf of such infant, for the purpose 
of protecting his or her person, or property.’^ In pursuance of this Order, 
the Registrar of the Supreme Court, upon Petition, obtained an Order 
giving him liberty to file a Bill in the Equity side of the Supreme Court, 
as the next friend, and on behalf of infants, for an account of the estate of 
their father, who died intestate, against their mother, the administratrix; 
and notwithstanding an Appeal against such Order, such Bill was filed, to 
which the Defendant put in a plea, which being overruled, a further Appeal 
from such decision was interposed to Her Majesty in Council. 

By the practice of the Supreme Court, the Registrar is entitled to a com- - 
mission of 5 per cent, on all sums of money paid into Court. 

Held by the Judicial Committee, that the Order of the Equity side of the 
vSupreme Court, being made under the general jurisdiction of the Supreme 
Court, and not under the Statute 2 & 3 Viet., e. 34, was void, it being 
against public policy to allow an officer of the Court to institute suits, in 
the conduct of which he might have a direct personal interest, and the 
Orders made in pursuance thereof, reversed. 

This was an Appeal from two Orders of the Supreme 

n j j 1 • -i ' Nov. 1844 * 

Ooiirt at Madras^ bearing date, respectively, the 26th ' 

of September 1843, and the 13th of February 1844. 

The first Order was made on the petition of the Re- 
gistrar ()f the Supreme Coijrt, giving him authority to 
institute a suit, as the next friend of the infant chil-. 

* Present: Members of the Judicial Committee ^ — Lord Langdale, 

Lord Campbell, the Bight Hon. Dr. Liishington, and the Bight Hon. 

T. Pemberton Leigh. 

Privy Councillors, — Assessors, — Sir E. H. East, Bart., Sir A, 

Johnston, Knt., and Sir E. Ryan, Knt. 
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(Jreii of the Appellant, against her. The second was 
kerakoose an Order of the same Court, disallowing a plea put in 
serle and bv the Appellant, to the Bill so filed by the Eegistrar, 

Others. ' . a v . 

on behalf of the infants.' 

These Orders were made, under the following cir- 
cumstances : — 

Arathoon Kerahoose, an Armenian, inhabitant of 
Madras, departed this life ■ intestate, on the 21st of 
May 1832, leaving the Appellant, his widow, and the 
Bespondents, Moses Kerahoose, Arraheheal Kerahoose, 
Barbara Kerahoose, Karaneaf Kerahoose, Katherina 
Kerahoose. and Jacob respectively, under the 

ave of twentv-one years, his only children, him survivinar. 

On the Ifith dav of Auaust 1832, letters of admi- 
nistration to the goods, chattels, credit and effects of 
the intestate were granted on the Ecclesiastical side of 
the Sirnreme Court at Madras, to the Appellant, as 
the widow of the intestate. And the Appellant gave 
the proper security required bi^ the Charter or Letters 


Patent establishing the Supreme Court, in a bond, with 
sureties for the sum of £100,000.* 


* Bv -j-lie ClifiTter or Piotont nf T'Ciiic’ 

Oporaid Third, the of 1,800. jiftor r^- 

citino* ^ Charter of his late Maiesty. Kina* Georap the Second, ereet- 
?, to be ealled . the Mayor^s Court of Madraspatnam. And: 

reciting*, .also, an Act of Parliament nassed in the thirty-seventh year 

»■ . ■ , ... 

of the reign of his lafe Majesty, King; George the Third, entituled, 


^^Aii Act ' for the better administration 


of justice at Calcutta, Madras, 


Bjnd Bomhaij, and for Pi’eventing British subjects from being con- 
cerned "in loans to the native princes of India: I ^ whereby it was, 
aniongst other things, enacted, that it should be lawful for his said 


late Majesty, by Charter, to erect a Court of Judicature at Madras, 
to he pi'esided over by a person, to be styled the Hecorder of Madras. 
And that, Court should have full power and authority to 

exercise and perform all civil, mminal, eecdesiasM admiralty 
jurisdiction, and to. appoint such ministerial officers as might be ne- 
cessary, and to fox'in. and. establish such- rules of practice, and such 
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IsTo citation or demand for filing any accounts of, or 

relating to, the estate or effects of the intestate was 

— — Serle and 

rules for the process of the said Court, and to do all such other others. 

thing's ns should be necessary for the administration of. justice. 

And reciting, also, that by Letters Patent, dated the 20th day of 
February^ in the thirty-eighth year of the reign of his late Majesty, 

King George the Third, the said Court of the Recorder at Madras 
was erected in pursuance of the said last-mentioned Act of Parlia- 
ment. And also reciting an Act of Parliament, passed in the fortieth 
year of the reign of his said late Majesty, entituled, 'An act for 
establishing f urther regulations for the government of the British ter- 
ritories in India, and the better administration of justice within the 
same/^ whereby his Majesty was empowered to erect and establish a 
Supreme Court of Judicature at Madras, as in the said Act of Parlia- 
ment mentioned. His Majesty, King George the Third, did grant, 
direct, ordain, and appoint, that there should he within the settlement 
of Fort St. George, a Court of Record, which should be called 
the Supreme Court of Judicature at Madra^s. It was by the said 
Charter (amongst other things) declared, that the said Supreme 
Court of Judicature at Madras should have full power and authority, 
to Rear, try, and determine all and all manner of suits and actions, 
either civil or criminal, which, by the authority of any Act or Acts 
of Parliament, or under the authority of the said Letters Patent, of 
the thirty-eighth year of the reign of his said late Majesty, might 
then be tried or determined by the said Court of the Recorder at 

Madras, and that all powers, authorities, and jurisdictions of what 
kind or nature soever, which, by any Act or Acts of Parliament, or 
by the said Letters Patent, might be, or were, directed to be exercised 
by the said Court of the Recorder at Madras, should and might he 
as fully and effectually exercised by the said Supreme Court of 
Judicature at Madras as the same might have been exercised and 
enjoyed, by the said Court of the Recorder at Madras. And by the 
said Charter of the said Supreme Court of Judicature at Madras, is 
(amongst other things) appointed a Court of Ecclesiastical Jurisdic- 
tion, with power to commit letters of administration, under the seal 
of the said Court, of the goods, chattels, and all other effects what- 
soever, of persons who should die intestate. And it was by the said 
Charter enjoined and required, 'that every person to whom such 
letters of administration should he committed (other than the 
Registrar of the said Court taking administration under the 
authority of the Act of Parliament of the fortieth year of ' the' reign 
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1844* 

Kerakoose 

7J. 

SeRLE and 
others. 


6V6r sGrvGcl or niEdo upon tliG A^ppGllHiitj pi ovioiisly to 
liGr filiiig sucli accounts as liGrciuaftcr luoiitionod. 


of his late Majesty, King George the Third, mentioned in the said 
Charter should, before the granting thereof, gNo sufficient security 
by bond to the Registrar or chief clerk of the said Court, for the 
payment of a competent sum of money, ivith two 01 more able 
sureties, respect being had in the sum therein to be contained, and 
in the ability of the sureties to the yalue of the estate, credits, and 
effects of the deceased. Which bond should be deposited in the 
said Court among the records thereof, and there safely kept, and a 
copy thereof should also be recorded among the proceedings of the 
said Court. And the condition of the said bond should be to the 
following effect (that is say) '^That if the above bounden admi- 
^‘nistrator of the goods and effects of the deceased do make or cause 
‘'to be made a true and perfect inventory of all and singular the 
“goods, chattels, credits, and effects of the said deceased, which 


“have or sha.ll come to the hands, possession, or knowledge of 
“him, the said administrator, or the hands or ]X)ssession of any 
“other person or persons for him, and the same so made do ex- 
“hibit or cause to be exhibited into the Supreme Couid of Judiea- 
“ture at Madras, at or before a day therein to be specified. And 
“the same goods, chattels, credits, and effects of the deceased at 
“the time of his death, or which at any time afterwards shall come 
“to the hands or possession of such administrator, or to the hands 
“of any person or persons for him, shall well and truly administer 
“according to law. And further, shall make or cause to be ma,de a 
“true and just account of his said administration at or l)efore a time 
“therein to be specified. And all the rest and I’esidne of the said 
“goods, chattels, credits, and effects which shall be found remaining 
“upon the said administration a.ecount, the same being first examined 
“and allowed of by the said Sui)reme Court of Judicature at 
^^Madras, shall deliver and pay unto such person or persons respee- 
“tively, as shall be lawfully intitled to such residue. Then this 
“obligation to be void and of none effect, or else to remain in full 
“force and virtue. 


And by the said Charter, it is provided that in case it should be 
necessary to put the said bond in suit, for the sake of obtaining the 
effect thereof, for the benefit of any person or persons who should 
appear, to the said Supreme Court, to be interested therein, such per- 
son or persons, from time to time, paying all such costs as should 
arise from the said suit, or any part thereof, such pei’son or persons 
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On the 6 tli of May 1843, certain rules of the Su- 1844 , 
preme Court, on the Ecclesiastical side thereof, were Kirakoose 
passed, which were as follows : — Serle and 

“Supreme Court, Ecclesiastical side, 

6 th May 1843. 

“It is ordered, that the following rules on the Eccle- 
siastical side of this Court do take effect immedi- 
ately 


“1st. In all cases in which letters of administration 
have been taken out since the 1st of January 1823, 
and in which the time for filing accounts has expired, 
such accounts shall be filed within two months after 
the publication of this Order, in the Fort St. George 
(rasette; and in default of such accounts heing so 
hied, the Registrar may issue the necessary citations, 
and other process, to compel the filing threof, charg- 
ing the parties making default, with the costs of such 
citations and process. 


“2nd. The Registrar shall publish in the Fort St. 
George Gazette on the first Tuesday in every month, 
a schedule, or list, of all accounts filed in his office 
during the preceding month, showing the balance of 
each account in the hands of the administrator. 


“3rd. In all cases in which administrators shall 
Hereafter neglect to file their accounts for two months 
beyond the time allowed to them by law, the Registrar 
is ordered to issue the necessary citations, and other 
process, to compel the filing thereof, charging the 




should, by order of the said Court, be allowed to sue the same in 
the name of the obligee. .And that the said bond should not be 
sued in any other manner. And the said Supreme Court was 
authorized to order, that the said bond should be put in suit, in the 
nanie of the Registrar or chief clerk, or his executors or admi- 
nistrators. 


Ill— 46 
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parties making' default, with the costs ot such citations 


and process. 


“4th. Administrators shall pass their accounts before 


the Master, and obtain the Master’s certificate of his 
allowance of the same ^ in all cases, in whic-h the Court 


or a Judge shall think fit to make an Order to that 
effect such Order to be made either at the suggestion 
of the Registrar, or on the application of any person 


interested in such accounts. 


“5th. In all cases where an administrator shall be 
required to pass his accounts, the Master shall publish 
a notice, in the Fort St. George Gazette . of the day 
and hour when such administrator is required to 
attend before him, at which time all persons interested 
may appear by themselves or their attorneys, and 
make their objection to such accounts. ” 


On the same day, the following G-eneral Order of 
the Supreme Court was made on the Equity side ; — 

“It is ordered that the following Order on the Equity 
side of this Court do take effect immediately: — 

“Whenever it shall appear that the property of any 
infant is unprotected, and not secured for his or her 
benefit, the Registrar shall, with the previous consent 
of the Court or a Judge, institute proceedings on behalf 
of such infant, for the purpose of protecting his or her 
person or property. ”* 


*By tlie Charter, it is ordained and established, that the said Su- 
preme Court of Judicature at Madras should also be a. Court of 
Equity, and have full poiver and authority to administer justice in a. 
summary way, according, or as near as might be, to the rules and 
proceedin2:s of the High Court of Chancery in Gredt Britain, and 
upon a bill filed, to issue subpoenas and other process, under the seal 
of the said Court, to compel the appearance and answer upon oath 
parties therein complained against, and obedience to the de- 
crees and orders of the said Court of Equity, in such manner and 
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In pnisuaiiee of the first ot the aforesaid Rules, on 
the Ecclesiastical side of the Supreme Court, the Ap- 


Eorm, and to aueh effect, as the Lord High Chancellor of G"eat 
Sritain did, or laiHuIIy might, under the Great Seal of Great Britain, 
oT as near the same as the eireumstances and conditions of the places 
and persons under their jurisdiction, and the la^s, manners, customs, 
fiiad usages of the .native inhabitants, would admit. 4nd the said 
Supreme Court of Judicature at Madras was thereby authorized to 
appoint guardians and keepers for infants and their estates aecordin<. 
to th. order .od root, obserred i„ Ib.rt p.rt of » rtS 

England. 

Bv an Aet of ParliaTnent made and nas«.Pd in the 2nd and ^vcl ve'irs of 
re-n of Her -nresent Maie^tv, after reeitin- that fh. Sunreme Tmirt 
o-P Jndieature at Wmiarn m Benaal. on the 15th dav of Jmr. 18^7 
r-nrl the Sunreme Court of Judieature at Mndm,, on the 22nd dav of 
7=r^hrd*nrv 1837. bad made end T.««c,ed certain rules and orders 
-^^herebv the modes of nleadin- in tbe s^m- Ponrts r-cr>ectivelv were 
ii-i some resneets altered, and that donbts had arisen as to the nowers 
o-p the same Courts to mahe such alterations MTi+bo''-'t the authority 
oP Pa.r]iammT+ it was A-n,c,et^,i orders, so far 

as? the’^^^altered the modes of nleadiuq- in the said Suorem-^ Courts at 
F^art William and Mnrlras resnectiyely. should be deem^Ml and tahen 
to all intent^ to have been lawfully made, and to have had, and still 
to have, the force of law. And it wa.s by the same Act also (amoTi<rst 
otlier thino's) enacted, that the said Supreme Courts of Fort WilMam 
Madraf^ should and might, by anv other rules or orders to he 
Pi'oin time to time pas.sed by the said Courts respectively, make such 
Pixrtber alterations in the mode of pleading in the said Courts respee- 
ti-vely or in the mode of entering and transcrihing pleading-s, Judg- 
ments, and other proceedings in actions at law, or suits in equity, or any 
eiy^il or ecclesiastical causes, and such regulations as to the pa3rnient 
of costs, and otherwise for carrying into effect any such alterations as 
to the said Courts respectively might seem expedient, and that such 
orders, or regulations should be submitted for confimiation or 
clxsallowance to the Governor-General of India in Council, immediately 
ixpon the making of the same, and every such rule, order, or regula- 
tion, should to all intents and purposes have full effect after it should 
iia,we been confirmed by the said Governor-General of India in Con n- 

; hut every 'Such rule, order, and regulation, when so confirmed, 
^onld be transmitted to Her Majesty, her heirs or successors, in 
OoLincil, and should be subject at any time to be altered or rescinded 
By Her said Majesty, her heirs or successors, in Council. 


1844* 


Kerakoose 

V. 

Serle and 
others. 
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pellant, on the 25th of August 1843, and before the 
kerakoose expiration of two months from the publication of the 
se RLE and rules, tiled her account, as the administratrix of the 

Others. 

estate and effects of the intestate. 

Shortly after tiling the aforesaid account, the Appel- 
lant received a letter, dated the 31st of August 1843, 
from William Ambrose Serle, as the Ecclesiastical Re- 
gistrar of the said Supreme Court, in the following 
form: — “Supreme Coui't, Madras, Registrar’s Office, 
31st August 1843. Madam, — Adverting to your ac- 
count of the late Arathoon Kerakoose, Esq., deceased, 
tiled this day, I am sorry to observe that it is altogether 
objectionable, inasmuch as it is more an abstract of 
the account, than a full and perfect account, required 
by the Court; I have, therefore, to request that you 
will be pleased to tile an account of the estate fully 
and separately, particularizing the dates and amounts 
of the several items of your receipts and disburse- 
ments thereof respectively, and this I beg you will do 
on or before the 12th day of September next, other- 
wise I shall be obliged, under the orders of the Su- 
preme Court, dated 6th May last, to apply to the 
Court, or a Judge thereof, that you do pass your ac- 
counts before the Master, and oblige you to obtain 
the Master’s certificate of his allowance thereof. I 
am. Madam, your obedient servant, W. A. Serle, 
Registrar. — To Mrs. Hosanna A. Kerakoose, Adminis- 
tratrix of the estate of the late Arathoon Kerakoose, 
Esq., deceased.” 

The Appellant being advised that she was not bound 
to render accounts of or relating to the estate of the 
intestate in the Ecclesiastical side of the said Supreme 
Court, except at the instance of some person inter- 
ested in such estate, and no proceedings having been 
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takfin against her, nor any application made to her by 1 S 44 . 
or on behalf of any person interested in such estate to ke^wse 
render such accounts, the Appellant declined to ren- serle and 
der such further accounts as required in the aforesaid 
letter. 

In consequence of this refusal, Serle, as Registrar 
of the Supreme Court, on the Ecclesiastical side, on 
the 12 th day of September 1843, presented a petition 
to the Court, for liberty to file a bill as the next 
friend, and on behalf of the infants, the children of 
the intestate, praying for an account of the estate of 
the intestate, and that their shares might be secured 
for their benefit respectively. 

This petition came on to be heard before the Su- 
preme Court, on the 22 nd of September 1843 ; when 
the Appellant objected that no such order as prayed 
for, ought to be made, and insisted particularly that 
such order ought not to be made in the exercise of 
the Equity jurisdiction of the Court, on the petition 
of Serle, as the Registrar of the Court, on the Ec- 
clesiastical side thereof. That if any proceedings -were 
to be taken by Serle, as such Registrar, to compel the 
Appellant to render her accounts as such adminis- 
tratrix, such proceedings ought to have been • taken 
by such Registrar, of the nature and in the manner 
pointed out by the fourth of the above rules. 

On the 26th of September 1843, the Supreme Court 
ordered and directed, that the petition of Serle, so far as 
regarded the addition to the name of William Ambrose 
Serle therein, should be amended, by striking out there- 
from the words “on the Ecclesiastical side thereof,” 
and substituting the words “for the time being,” in lieu 
thereof. And that /SerZe, as the Registrar of the Supreme 
Court for the time being, should be at liberty to file a 

z 2 
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ib’ 4 ^ bill in the Court, as the next friend of, and on behalf 
Kerakoose of, the said infants, praying for an account of the estate 
serle and of AratJioon Kerakoose, deceased, and that the shares of 
others, infants should be secured for their benefit respec- 


The Appellant presented a petition to the Su- 
preme Court, praying for leave to appeal from this 
Order of the 26th day of September 1843, to Her Ma- 
jesty in Council, and such leave was given accordingly 
by an Order dated the 13th day of October 1843. 

Notwithstanding the appeal against this Order of the 
26th September 1843, a bill of complaint was, on the 
7th day of October 1843, filed in the Supreme Court, 
on the Equity side thereof, in which Hoses Kerakoose, 
Arraclieal Kerakoose, Barbara Kerakoose, Harapeet 
Kerakoose, Katherina Kerakoose, and Jacob Kerakoose, 
by the said William, Ambrose Serle, as the Registrar of 
the Supreme Court for the time being, their next 
friend, were Plaintiffs, and the Appellant was Defen- 
dant, praying that an account might be taken of the 
estate of the deceased, which had been possessed by or 
come to the hands of the Appellant, or which had been 
possessed by or come to the hands of any other person 
or persons, by her order or for her use ; and that an 
account might be taken of the deceased’s funeral ex- 
penses and debts, and that the same might be paid out 
of the personal estate ; and that an account might be 
taken of the deceased’s houses and lands, which had 
come to the hands of or been received by, or by the 
order, or to the use, of the Appellant ; and that the 
surplus of the personal estate of the deceased, and 
the rents, profits, and produce of the houses and lands, 
might be applied in a due course of administration ; 
that the shares of the Plaintiffs therein, and in 
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the said- houses and laaids, might be secured for their 
]30iiefi't respectively ; and that some proper person ker.^koose 
roig-ht be appointed by the Court, to collect in and re- SERLEand 
ceive tbe outstanding personal estate and effects of the 
intestate, and the interest of the Government and 
otlier securities, and the rents, issues and profits of the 
honses and lands for the time to come: and that a 
o'uai*<3-ian of the persons and fortunes of the Plaintiffs 
be appointed by the Court, and that a suitable 
allowance might be made for the maintenance and 
education of the Plaintiffs for the time past and to 
come ; and that the Appellant might be restrained 
bv tlie order and injunction of the Court from trading 
witb- tb.e funds of the estate, and from lending out or 
inve sting the same, or any part thereof, in or upon any 
secxxnities other than Government or real securities ; 
and- f x'om further collecting the rents, issues, and profits 
of tire real estate of the intestate, and the interest on 
the Grovernment and other securities, belonging to the 
esta-te ; and for further relief. 

Tire Appellant having been served with process, 
duly appeared to the bill, and on the 4th day of De- 
cerytl^eT 1843 filed her plea thereto, whereby she 
showed and alleged that the said William Ambrose 
Serle, as the Registrar on the Ecclesiastical side of the 
saia Court, had no right to demand such account of 
acLnainistrations to be filed, as he had by his letter 
of tire 31st day of August last, to the Appellant, de- 
nraxKied ; that the said William Ambrose Berle had not 
arty right whatever, as such Registrar on the ^ Eccle- 
siastical side of the Court, or otherwise, or in any 
ottrer capacity, to present to the Court such petition as 
tberein and hereinbefore stated, for leave to file such a 
bill as prayed by his petition, nor any right whatever 


340 


iSii4- 

KERAKOOSE 

V, 

SERLE and 
others. 


CASES IN THE PRIVY COUNCIL 

to file such a Bill as he had filed, to prosecute the said 
suit against the AppeUant; that the Court had no 
jurisdiction to grant such Order, whereby the said 
William Ambrose Serle was permitted to commence 
and prosecute such suit as aforesaid; that no person 
could or ought to be allowed to sue as a prochein 
ami except upon his own responsibility, and the re- 
sponsiblity of costs, in respect of the grounds of such 
suit and his conduct in the same, and not upon any 
leave or order of the Court; and that the said WW 
liam Ambrose Serle ought not to have been allowed, by 
leave ' of the Court, to sue by the bill as prochein ami, 
mthout limitation as to the nature or quality of the bill, 
and the allegations and charges therein contained, or to 
be contained, and without any responsibility as to 
costs, and at the cost either of the Appellant or of the 
estate, he, the said William Ambrose Serle, having no 
interest in maintaining the suit, except the fees which 
in the progress of the suit would become payable to 
him as the Registrar. Whereupon, for want of a 
proper person entitled to sue as a prochein ami, who 
would be responsible for costs, the Appellant humbly 
prayed the judgment of the Court, whether she ought 
to be compelled to make any further or other answer 
to the said bill of complaint. 

This plea was argued before the Supreme Court, and 
on the 13th February 1844 it was ordered by the 
Court that the plea should be overruled. 

The Appellant presented her petition to the Supreme 
Court, prajing for leave to appeal from this Order to 
Her Majesty in Council, and such leave was given ac- 
cordingly. 
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Mr. F. Kelly, Q. C., Mr. Teed, Q. C., and 

Mr. Dickenson, for the Appellant . in the first kerakoose 
A ppeal. Serle and 

^ ^ others. 


The Supreme Court of Madras had no authority by 
virtue of the charter of December 1800, or by the 
2nd & 3rd Viet., c. 34, t to have made, on the Equity 
side of the Court, the Order of the 6th of May 1843, 
inasmuch as such Order did not I'elate to the practice 
or rules of pleading of the Court, or to process, to be 
issued by oi* under the authority of the 'Court. Such, 
an Order is against public policy. The appointment of 
an officer of the Court who is pecirniarily interested in 
the institution of suits, to be the nest friend of infairts, 
is in itself coirtrary to law. Here the Respondent, as 
Registrar of the Court, is entitled not only to fees on 
all business transacted by him as such Registrar, but 
also to a commission of five per cent, on all money 
paid into Court ; and if the suit instituted by him, in 
pursuance of the Order of the 6th September 1843, be 
prosecuted, he will receive by way’’ of commission on 
the amount so to be paid into Court, the sum of 
£3,500, in addition to other fees payable to him as 
such Registrar. By reason of this large commission, the 
suit, and the proceedings by the Order directed to be 
instituted, are for his benefit, and will not be beneficial 
for the infants. Another and equally strong reason 
exists against such Order ; the Registrar is not made 
by such Order responsible for the costs, of any suit in- 
■ stituted by him, as the next friend of any infant or 
infants, but such costs must be borne, either in part or 
whoUy by the Defendant or the infant’s estate. And 
in case such infants attain their majority, and desiie 

* n ;ri(). ^ Ante, li. 335. 


dme, p. 


Ill 47 

ijm niiiwWii «#* if 
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iS44- such suit to be discontinued, they must pay to the 
kerakoose Registrar his costs up to that time. No suit ought to 
SERLE and be instituted by any person, as next friend, for an infant 
others. infants, unless such next friend is made responsible 

for the costs of. such suit. Irrespective of such Order 
being void as against public policy, it is irregular and 
contrary to the practice of the Court of Chancery. 
The Supreme Court had no authority to make such 
Order on petition.— The only jurisdiction of the Court 
was by Bill. [Lord Lmigdale : Suppose the Registrar 
had tiled a petition for leave to file a Bill. Petitions 
for guardians are of every-day occurrence without a 
Bill being filed. The practice here is to appoint a 
guardian, and if the guardian thinks it for the benefit 
of the infant that a suit be instituted, he petitions the 
Court for leave to file such. A Bill is in truth a 


Petition.] Even if the Court had jurisdiction to make 
such an Order, on the petition of the Registrar, on the 
Equity side of the Court, yet no such Order ought to 
have been made on the petition of the Registrar on the 
Ecclesiastical side of the Court. The petition ought at 
once to have been dismissed, and ought not to have 
been amended by striking out the words “on the Ec- 
clesiastical side thereof, ’ ’ and substituting the words 
“for the time being,” in lieu thereof. [Lord Campbell: 
Has the Order of the 6th of May 1843 ever been con- 
firmed, as required by the 2nd & 3rd Viet., c. 34? I 
think it never ought to have been confirmed.] No; but 
it may be said that the Order was not made under that 
Act, but under the general jurisdiction of the Court as 
a Court of Chancery, 


The second Appeal, which disallowed the plea to the 
Bill, was not argued. The same counsel appeared in 
support of that Appeal. 
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The Hon. T. Pbmbeuton Leigh : 


1844. 


19th Dec. 

1^44- KERAKOOSE 

These appeals are brongiit by a ladv of the name 

* * Serle a.nd 

of Kcrakoose, against two Orders of the Supreme others. 
Court of Judicature of Madras. The first Order 


complained of was pronounced on the 26th Septemher 
1843, and Avas made on the petition of the Registrar 
of the Court. ■ It gave the consent of the Court to 
the institution of a suit in Chancery against the Ap- 
pellant by the petitioner on behalf of the infant chil- 
dren of the Appellant. The second Order is dated 
the 13tli February 1845, and disallows a plea put in 
by the Appellant, to a Bill filed against her by the 
Registrar, in the name of the infants, in pursuance of 
the liberty given by the preceding Order. 


It has been argued at the Bar that the first Order, 
independently of all other objections to it, is invalid, 
as having been made upon petition without the exist- 
ence of any suit to found the jurisdiction of the 
Court. We cannot concur in this objection. 


By a general Order of the Court, made on the 6th 
of May 1843, the Registrar was directed to institute 
proceedings, with the previous consent of the Court, 
in all cases where the property of infants should ap- 
pear to be unjirotected. With a view to obtain this 
consent in the present case, the Registrar presented a 
petition to the Court, and it is plain that this was the 
only proper mode of making the application. 


No question of jurisdiction arises. Notice of the 


application was given to the Appellant for the purpose 
of enabling her, if she thought fit, to appear and show 
cause against it.' She did think fit to appear, and did 


ojEfer reasons against the Order, which the Court held 
to be insufiicient. No process was issued to compel 
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1844. 


Kerakoose 

V. 

Serle and 
others. 




appearance, nor was any Order sought to be made upon 
her. It is perfectly familiar to the practice of the 
Court of Chancery, when an Order is apphed for, 
which may he made esa parte, to direct notice of the 
application to be given to the party who may be 
affected by it, to the intent that such party, though not 
subject to the jurisdiction of the Court, may appear, 
if he pleases, to protect his interests; and this is what 
in substance appears to have been done in this case. 

It was then said, that upon the merits of the ease, as 
they appeared before the Court, there was no ground 
for permitting any Bill to be filed against the 'Appellant, 
in order to protect the property of the infants. 

We are not of that opinion. This lady had ren- 
dered an account which was either full nor satisfac- 
tory, and she had refused, when called upon, to give the 
further detail, without which it was impossible to see 
either that the assets which she had parted with, had 
been properly disposed of, or that which remained, so 
far as it belonged to the infants, was properly secured. 

But upon general principles, we think that the Order 
in question must be reversed. It is founded on the 
general Order of the 6th May 1843, and the merits of 
that Older appear, therefore, to be involved in the 
piesent appeal. W^e understand this Order to have been 
made under the general jurisdiction of the Court to 
legulate its pi’actice, and not under the powers given 
by the Statute of the 2nd & 3rd Viet., c. 34. The 
Older does not appear to have been transmitted to this 
countij, and w^e are informed, that it has never been 
submitted to the Governor in Council. 

Upon the general policy of this appointment of a 
public officer to institute suits on behalf of infants, in 
all cases where their property appears to be unpro- 
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teeted, we are not called upon to give an opinion. In 

this country the protection of such interests is left to ker.4koo.se 

• <«•{ 

persons who may he willing to come forward at the serle and 
risk of costs, and, subject to that risk, any person is . 
permitted to do so. That this practice gives rise to 


many improper suits is well knoA\ni to all who have 
any experience in the Court of Chancery; and it is 


very probable that it leaves many cases xniprovided for, 
when the interests of the infants would require the 
protection of a suit. It may well be, that the abuses 
which prevail in Madras, in the administration of 
infant estates, and the state of society in that country, 
may require measures which have not been deemed 


necessary in England, and this consideration seems to 
have dictated the Order of the 6th of Mav. But the 
question is one of very great public importance, re- 
garding not the conduct of suits after they are insti- 
tuted, but the appointment of a public officer to insti- 
tute suits, and if it was considered bv the Court that 
it was advisable to make such a representative, and that 
it had authority to make it, we think it should have 
been done under the provisions of the Statute of 
Victoria, in which ease 'the Regulation would have 
been subject to be altered or rescinded by Her Ma- 
jesty in Council 

* 

But whatever may be the propriety of making i^ro- 
vision by the appointment of a public officer for the 
institution of suits on behalf of infants, it is of the 


utmost im.portanee that no person should be aiopointed 
for that purpose, of whom even a suspicion can exist, 
that he may be biassed by any personal interest, either 
in the institution of the suit or in the mode of con- 
ducting it. It is stated to us that Mr. Serle, by reason 
of the office w’hich he holds, will both receive fees 
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1^44-^ upon the different proceedings .in this cause, and a 
kerakoose commission upon the amount of the monies paid into 
serle and Court. TMs fact is adverted to in general terms by 
the Appellant in her papers in the Court below, and 
is urged as one of the objections to the institution of 
the suit. It does not appear from any of the Orders, 
or from the Judgment of the Court, that any provision 
has been made, or is intended to be made, with respect 
to the fees, or the commission which may become due 
to Mr. Serle, in this or other cases in which he may 
sue as next friend. It is plain, therefore, that he has a 
strong personal interest both in the institution of suits, 
and in the mode of conducting them, and especially 
in one of the most delicate points upon which a next 
friend can be required to exercise a discretion, viz., 
the propriety or impropriety of requiring the payment 
of money, or transfer of funds into Court. 

It is of great importance in all countries, and more 
particularly in a country like India, that no officer of 
a Court of Justice should be even exposed to the sus- 
picion, that in the discharge of his official duties his 

cetl "b^ any personal considera- 
tion ; and although we see no reason to think that the 
proceedings in the present case have been at all affected, 
either in their origin, or their conduct hitherto, by such 

IS, ^ et when there is room for the' opera- 
tion of sinister motives, the belief of their operation 
can hardly be eselnded from the minds of the parties. 

Foi these leasons, oiir humble advice to her Majesty 
will be to reverse the first Order complained of, that of 
the 26th September 1843, and all further proceeding’s 
in the suit will course be stayed. It does not appear 
necessary, therefore, to make any Order upon the second 
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Chowduy 

Peesad 


3BY Persai) and Beky 


\ Appellants, 


AND 


Chowdey Dowlut Sing 


Respondents 


On Appeal from^ the Rudder Dewanny Ada-wlut of Bengal. 

I)eed^Consideratio%— Burden of proof of—Circum- 

Jf conclusive— PresumpUon from suoli tecum 
stances to l>e considered— Practice. 

Tk. r ss2 »u”s 

denee of aoii-payment. 

Where payment is denied and evidence f 
biirthen of proof that the money was paid, lies on the dehtoi. 

The suit out of which this appeal arose, ^’^s insti- mh & isth 
tuted hy the Respondent, to recover from the Appel- 
lants the sum of B. 30,501. 5 a. 4 k., the amount of 
principal and interest on a sum of S. R. 2^000, stipu- 
lated to he paid hy the Appellants to the Respondent, 
in a rufanam.a (deed of compromise), bearing date 
the 24th of June 1835, entered into hy the respective 

Hi'S pSX .W 

Knt., and Sir E. Ryan, Knt; 
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1844. partiGS to tliG origins-l suit, uiidGi’ th.G following' ciicuni- 
chowdrv stances: — 

persad Iji year 1832, the Respondent instituted a suit, 
chowdry against the Appellants, and one Domun Sing, for 
recovery of a mourn called Koolhana, in pergumia 
Ammartoo, in the Presidency of Bengal. In that suit 
Ihe decision was at llrst against the Respondent ; but 
lie apjjealed to the Buddev Dcivciung Adaivlut of Gal- 
cutfa, and by a Judgment of that Court, bearing date 
the 28111 of July 1834, obtained a Decree for possession. 
Bv an Order of the last-mentioned Court, dated the 
7th of November, in the same year, the Respondent 
was ordered to be put in possession of the mousa, with 
a direction that the wasilat, or mesne profits, principal 
and interest, of the mouza, were to be accounted for, 
and paid to him, from the date of the suit to the 
date of possession. 

In pursuance of this Order, the Respondent was 
put in possession, and an Amin deputed to take 
the account of the mesne profits of the mouzoj. No 
account, however, was taken, in consequence of an 

arrangement of compromise, having been entered into 
between the Respondent and the Appellants, and 
M-ussmnat Jhuldi Kooner, the Avidow of Domun Bing, 
whereby the Appellants and Mussmnat Jhuldi Kooner 
undertook to pay the Respondent R. 30,000 for 
the mesne profits of mouza in question, from the 

commencement of the action, up to the date of pos- 
session, and R. 52,000 for mesne profits for the period 
antecedent to the institution of the suit. Of the 

above sums of R. 30,000 and 52,000, the Appellants 

were to pay one-half, as their share, which they 
engaged to discharge in the following manner : — Of 
R. 26,000, half of the R. 52,000, they undertook to 
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pay E. 21,000 in cash., and R. 5,000 by instalments ; 

and the whole of the 15,000, half of the R. 30,000, chowdry 

. DEBY 

by instalments ; the instalments to commence from persad 
the beginning of 1243, and end in 1252, Fiisly, cor- chowdry 
responding with 8th September 1835, to September 
1 845, A.D. 

To effect this arrangement, a hlsthundy, or. instal- 
ment-bond, was executed liy the Appellants, on the 
24tli of June 1835, and, at the same time, the Re- 
' spondent executed a rufanama, acknowledging the 
compromise. In both of these instruments, the prin- 
cipal sum of R. 21,000 was mentioned to have been 
paid. 

Some time in the year 1837, the present Appellants 
presented a petition to the Zilla- Court, alleging that 
the Respondent received the R. 21,000, when the deeds 
were being drawn out, and that he had also received 
R. 5,600, under the instalment-bond. The Respondent, 
by a counter-petition, denied the truth of this state- 
ment, whereupon the Court, on the 11th of January 
1837, ordered, that the histlnmdy should be produced, 
and the subject of the rufanama and receipts be ex- 
plained within fifteen days ; and the attendance of 
certain persons therein named was directed, to give 
evidence in verification of the facts stated in the pro- 
ceedings. 

In conformity with this Order, four persons, who 
alleged themselves to be subscribing witnesses to the 
deed of rufanama, the original writer of the instrument, 
and the Kazi, before whom the deed was executed, were 
examined by the Court. The actual pa^unent of the 
sum in question was not, however, proved by any of 
these witnesses. 

On the 31st of March 1837, the Zilla Court of 

2 A 2 

III— 48 
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1844 . BdJicir iiia.d .6 3.11 Ord.6i' in tli6 C 3 iis 6 , whicli, attor giving 
chowdry the Annellants credit for R. 5,100, paid to the Re- 

"ir**v jTTi, » V /Jk JL 

persad spondent, on account of the R. 15,000, under the 
CHOWDRY Mstiiindy-hoTid, ordered as follows : With reg’ard 

“iNc^ to the R. 21,000, which is on account of profits for 
period antecedent to action of Appellant (the pre- 
sent Respondent), no Order can he passed from this 
Court ; but if Appellant, as alleged by him, has not 
received the money in question, with regard to it, and 
with regard to the interest on it, he has the option of 
a regular suit. ” ■ 


The present Appellants were dissatisfied with this 
Order, and appealed to the Sudder Dewanmj Adawhit 
of Gulcutta, which Court, on the 29th of June 1837, 
ordered, so far as respects the subject-matter of this 
appeal, that “in the event of Appellant (the present 
Respondent) not having received the alleged R. 21,000 
from Respondents (present Appellants), on account of 
profits for time anterior to action, mth interest. Appel- 
lant was at liberty to enter into a regular suit for the 
same. ’ ’ 

In pursuance of the leave thus given, the Respon- 
dent, on the 28th of June 1838, brought an action in 
the Zilla Court of Bhagelpoor, against the Appellants, 
for the- recovery of the above sum of R. 21,000, for 
principal, and R. 7,595, for interest, making together 
the sum of R. 28,595. 

By an Order of the Zilla Court of the same date, 
the cause was transferred for adjudication, to the 
Court of the Principal Sudder Amin, of the Zilla 
BJiagelpQore. • 

On the 19th of February 1839, the Appellants filed 
their answer to the above plaint, traversing the claim 
of the Plaintiff, and contending that the R, 21,000 had 
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It 

been paid to the Plaintiff, upon the execution of the 
deeds of Mstbundy and rufanama. chowdry 

JjEBY 

Both parties entered into evidence before the Sudder 
Amin. On the part of the Plaintiff (the present Be- <^owdry 
spondent) the proceedings in the Zilla Court of Bahar sing. 
of the 31st of March A837, and of the Sudder Court 
on appeal of the 29th of June 1837, before referred to, 
were produced, together with the Mstbundy and rufa- 
nama, and the depositions of Ohmisam, Lai, the writer 
of the deed of rufanama, and Dhoorup Sing and Miter 
Sing, two of the subscribing witnesses to the deed. The 
evidence of these witnesses proved that the R. 21,000 
were not paid at the time of the deeds being prepared 
or executed ; that at the time of the preparation 
of the deeds, it was intended that, upon payment 
of the E. 21,000, a formal receipt should be given ; 
and that, at some months after the execution of the 
deeds, the money was spoken of, as being still due and 

unpaid. 

The Defendants (the present Appellants), on their 
part, filed the depositions of the Kasi, hetore whom 
the rufanama had been executed, and of two of the 
witnesses to the rufanama ; but no evidence was given 
to prove the fact of payment, nor was any receipt for 
the money produced ; and it appeared that when 
R. 4,000 and R. 1,600, in respect of the instalments 
were paid, these sums were counted out in the pre- 
sence of witnesses, and formal receipts taken. 

On the 29th of April 1839, the Principal Sudder 
Amin made his decree, and thereby ordered, that the 
Defendants pay to the Plaintiff the sum of R. 30,501. 

5 a. 4 k., the amount of claim, and E. 1,384. 12 a., 

costs — altogether R. 31,886. 1 a. 4 k. ; and that Plain- 
tiff should receive interest on the ■ amount of claim. 
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1844. 

s- — , — -x' 

CHOWDRY 

DEBY 

Persad 

V, 

Chowdry 

DOWLUT 

SlISG, 


frouL tli6 date of the decree up to the date of receipt, 
at the rgte of one per cent., and costs. 

Against this decision, the Defendants appealed to 
the Stidder Deivanny AdaivUt of Bengal ; and, on the 
30th of July 1839, filed their grounds of appeal, com- 
plaining of the decree, and contending tliat it was 
contrary to evidence. 

The hearing of the appeal took place before C. 
Tucker, Esq., one of the Judges of the Sudder Court, 
on the 4th of January 1840, when judgment was de- 
livered by him, in the following terms : — “ In my 
opinion, the judgment of the Sudder Amin, in the 
absence of proof to support the allegation of the De- 
fendants, appears extremely just and proper, because 
the parties make no objection to the documents, only 
the Plaintiff denies the receipt of the money men- 
tioned in them, and for the refutation of which denial. 
Defendants rest upon the bare circumstance, that 
Plaintiff had, in the documents in question, acknow- 
ledged the receipt of the money by him, — an argument 
scarcely beneficial to them in this case, as it is an 
understood thing that after documents are drawn out, 
money mentioned in them is paid, and, therefore, men- 
tion of the receipt of money is made in the document ; 
but the onus^ of proof as to the actual payment of the 
money mentioned in the documents, and its receipt 
by Plaintiff, must rest altogether with Defendants. 
The evidence, however, produced by them, does by 
no means establish a single iota of the fact, and al- 
though AJmuid Alt, Kasi, and Hyder AM, and KisJinee 
Bae, have declared to the fact of the Kasi’s seal being 
impressed on the rufanama and Msthundy-dLeediB, on 
the acknowledgment by Respondent of the receipt of 
B. 21,000 by him, yet this circumstance does not prove 
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the actual receipt of the money, because Defendants, in *^44. 
their petition in Zilla Bahar, stated that the money had chowdry 
been paid at the time the documents were being drawn persId 
out ; and the evidence of the Kasi and other witnesses chowdry 
(in whose presence the documents in question were 
being drawn out at the Kasi’s court) shows that the 
money had not been received in their presence ; and 
the statement of the Defendants (as found in their 
rejoinder), of the payment of the money by them in the 
village of Sondhi, while the drafts were being drawn 
out, is contradicted by their petition. The evidence 
of GJmnsam Lai, the transcriber of the draft and the 
fair copy of the documents, and of other witnesses, in 
regard to a promise being made, that the money would 
be paid after the deeds were drawn and executed, con- 
fute the Defendant’s statement. Nor can the Plaintitf, 
who denies the receipt of the money, be required to 
prove a denial, because default of proof of payment 
on the part of Defendants in evidence sufficient for 
the establishment of Plaintiff’s claim. In their de- 
fence throughout, in this case, the documents of De- 
fendants go but indirectly and evasively to deny 
Plaintiff’s allegation ; and in no instance is there a 
direct admission of actual payment of the money.” It 
was, therefore, ordered that the appeal be dismissed, 
and the Zilla decision affirmed. 

The Appellants, after having filed a petition for a 
review of judgment, which was rejected, brought the 
present Appeal. 

Mr. Charles Buller, Mr. Jackson, and Mr. Forsyth, 
for the Appellants ; and 

Mr. Wigram, Q. C., Mr. E. J. Lloyd, and Mr. 
Edmund P. Moore, for the Bespondent. 
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1844. Air. Baron Paeke: 

' ^ 

CHowDRY Tlieir Lordships are of opinion, that in this case they 
persad ought to advise Her Majesty to affirm the Decree of 
CHOWDRY the SiuMer Court. Their is no doubt that the deed of 


DOWLUT 

Sing. 


rufamma, which was executed between the parties, 
affords evidence, as to the only fact which we have to 


dispose of upon the present ease, namely, whether the 
R. 21,000, which were stipulated as the sum to be 
paid down, upon executing . the deeds of compromise, 
were paid or not. There is no doubt that the rufa- 
nama, which contains a statement of the fact, that the 


R. 21,000 were paid, is evidence. It is admitted on 
both sides, that it was not conclusive evidence, as the 
•statement of such a fact in a deed under tire seal would 


be in a Court of law in England ; but it is evidence as 
far as it goes. 

Then let us see whether that evidence, which is 
prima facie proof of the payment, is or is not rebutted 
by all the circumstances of the. case. 

We think, that looking at, the mode in Avhich this 
case has been treated by the Judge of the Siidder 
Bewanny Adawlut (who must be supposed to be well 
informed of the law and the practice in India in such 
cases); the statement of such a fact in a deed of this 
description, is prima facie evidence, that the money 
therein stated to be paid, was paid at the time of the 
execution of the deed. But he says “that it is an undei’- 
stood thing that after documents are drawn out, money 
mentioned in them is paid, and, therefore, mention 
of the receipt of money is made in the documents.” 

Now that being so, the inference that would be 
derived from the statement of such a fact in the deed 
is, that the refunama must prima facie be considered 
;is. evidence, that there was at the time that the deed 
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■was esGCuled, and as part of the same transaction, a 1844. 
payment of mone^ . .Hut that evidence is completely chowdry 
rebutted by all the parol evidence in the case, and by persL 
the admission of the parties, because all the witnesses chowdry 
present at the time of the transaction of the execution 
of the rufanama, either are silent as to the fact of the 
payment, or they expressly depose that no payment 
took place at the time. 


The Appellants themselves admit in the proceedings, 
that such wms the fact, for they have stated in their an- 
swer to the plaint in the Zilla Court, that the money was 
received, without stating at what time — not stating that 
it was re.«eived at the time the deed was executed. In 
the rejoinder they make a different statement, and say 
that the money was paid antecedently to the execu- 
tion of the deed, namely, while the draft of the deed 
was being prepared. In the petition to the Sudder 
Court, they state that the money was paid at the time 
that the deeds themselves were prepared. Thus vaiw- 
ing in the statement of the time and place of the pay- 
ment of the money, but not stating in any of them, 

that the money was paid at the time the deed was 
executed. 


Therefore, the question now is this : the prima facm 
inference arising from the statement in the deed being 
rebutted, how stands the evidence with regard to the 


fact of the payment? The witnesses who depose to 
the execution of the rufanama, state that the Plaintiff 
upon that occasion admitted that he had' received the 
money at an antecedent time. Now is that fact proved? 
if that fact had been proved, that the money had been 


paid at an antecedent time, not immediately at the 
time of the execution of the deed, but whilst the deed 
was being prepared, is it probable that such a sum ns 
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1844. that would have passed from the one paity to the othei, 
chowdry without some receipt being given ; 

DEBY n i._ 

persad Then it is afterwai'ds alleged by the Appellants, that 
CHOWDRY payment took place in the presence of respectable 
witnesses. Now those witnesses were not called in the 


Zilla Court, nor is am" mention made of them in the 
Petition of Appeal ; but in the Petition of Eeview it is 
stated as a fact, that the Defendants had offered to bring 
forward those respectable witnesses before whom he 
said the payment took place, and that the Judge of 
the inferior Court, the Amin, had refused to receive 
them. Now it is impossible for their Lordships to 
believe that such could have been the case ; because 


it appears, that the proceedings before the Amin are 
conducted with regularity, according to the Regulations 
prescribed by the East India Company. Amongst 
these Regulations, it is ordered, that every document 
should be on the file of the Court, and if there had 
been any petition to examine those witnesses, there is 
no doubt that there would have appeared upon the files 
of the Zilla Court, some durkhast or petition, for the 


examination of those witnesses. Therefore, it is impos- 
sible, that their Lordships can believe that any such ap- 
plication had been made to the Amin. Then there is an 
admission by the Defendants, that there were those re- 
spectable witnesses who might have been brought for- 
ward; and the circumstance of their not bringing them 
forward is exceedingly strong, that no such fact took 
place, as that there had been, antecedent to the rufa- 
nama, the payment of this sum of money. 

Besides all this, it is insisted that there are some 
circumstances, from w'hich it is to be inferred that this 
payment took place, because it is said, in the first 
place, that at the time when the instalments, stipulated 
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foi ill tliG DggcI of ComproniisCj WGro paid, no niGiitioii 
was madG of tliG fact of tlie large sum of R. 21,000 
not liaviiig boGii paid. Now that is a fact, CGrtaiiily, 
which at one time weighed with their Lordships, and cho^dry 
which it appeared desirable to have explained; and 
explanation is given of the fact by the evidence of 
(jcliiiusQM Led, GliunsdM Lai is a person to whom both 


1844. 

N*,, ^ 

Chowdry 
deby 
Persad 


Dowltjt 
Sing. 


the Judge of the inferior Court and the Judge of the 
Sudder Dewanny Court give credit; both of them have 


stated that they acted upon his evidence, and, therefore, 
they must have formed an opinion that his evidence 
was worthj’ of belief. And they are much more com- 
petent to toi'm an opinion than we are. This vutness 
says, that at the time the pajunent was made, this conver- 
sation took place between the Appellants and the Re- 
spondent: — “What do you say now about the payment 
of the R. 21,000, in cash, mentioned in the document?” 
The Appellants, in answer, said, “It is difficult to pay 
at once R. 21,000. We shall arrange for it, and when the 
money is paid we shall take a receipt.” Therefore, it 
is clear that at that time there was mention made of 
the non-payment of the large sum of R. 21,000. The 
Kqsi, indeed, as the Appellants’ counsel has observed, 
when he is interrogated as to the same conversation, 
says that none such took place. But in estimating 
the value of evidence, the testimony of a person who 
swears positively that a certain conversation took 
place, is of more value than that of one who says 
that it did not, because the evidence of the latter- 
may be explained, by supposing tlmt his attention was 
not drawn to the conversation at the time. 


Another eireiunstnnce which also liad weight with 
their Lordships at one time, is the delay in the insti- 
tution of the suit. That circumstance is no doubt 


gI-49 
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1844. deserving of consideration. It may have been that 
CHo^RY the Eespondeiit was prevented from instituting the 
Sad snit sooner, by delusive and evasive promises made 
CHowDRY time to time. The mere circumstances of the 

delay in the suit, is a circumstance of some weight, 
but not of any great weight, when we look at the other 
facts of the case. 

Their Lordships are of opinion, that the burden of 
proof, which lay upon the Appellants, of showing the 
payment of the money, has not been discharged. They 
have given some prima facie evidence of the payment, 

i 

but that has been rebutted by the other evidence in 
the case, and by the consideration, that if it had been 
true, there were witnesses who could have placed the 
fact beyond dispute had they been called. It is not 
likely that the payment of so large a sum, which would 
require, according to the habits of the natives in India, 
a considerable time to effect, could have taken place, 
without some persons being present, who could have 
proved the facts. Upon the whole, their Lordships 
are of opinion, that the Judgment of the Sudder Court, 
and also the Judgment of the Amin, are perfectly right; 
and, therefore, that the Decree ought to be affirmed, 
with costs. 



ON appeals ehom the east indies. 



Nambooiiy Setapaty and others 


Appellants, 


AND 


Kanoo-Colanoo Pullia and others - Respondents.* 

On Appeal from- the Sudder Deivanny Adawlnt at 

Madras. 

FracUce — Suit for dedaratiou of right to have religious ceremonies i)er- 
formed by Brahmins — Caste rights and disputes — Jurisdiction of Courts 
to enter tain — Madras Regulation XV of :181(), see. x., cl 3 and 4 — 
ConMruction and scope. 

Suit by certain Comaties of tlie Vaisyas, or third caste of the 
Hindoos, against the Maniri-niaha-nud (secret assembly, for avenging 
encroachments upon rules or rights of caste), to establish their 
right to have performed for them and their tribe, certain religious 
ceremonies, called sooblia and asoobha (auspicious and inauspicious), 
by Brahmins, in the language of the Vedas, in the enjoyment of 
which they had been disturbed by tlie Brahmins refusing to perform 
such ceremonies. In the answer to the plaint, the Defendants de- 
nied the right of the Comaties, and set forth certain acts, whereby 
they had forfeited their riglit to have tlie ceremonies performed 
for them, by the Brahmins. The Zilla Court, taking that part of the 
Defendants' answer which set forth the acts by which tlie forfeiture of the 



them by Brahmins. Upon Appeal, the Provincial Court remitted the suit to 
the Zilla Court, to take evidence, and upon such evidence, and the opinions 
of the Fundits, which the Proyineial Court took upon the same statement as 
the Zilla, they afrirmed the Decree. The Rudder Deivanny Adivlut, upon 
the whole case, reversed these decisions. Held by the Judicial Committee of 
the Privy Council, reversing tlu3 decisions of the three Courts, that the whole 
proceedings were irregular, and contrary to tlie express provisions of the 
Madras Eegulatiou XV. of 1811), sec. x., cl. 3 & 4, which required the 
Judge to record tlie points necessary to be established, before the evidence 
could be ta,ken; the opinion ol.‘ the Fundits bciiig also taken upon an as- 
sumed statement of facts, not adiiiittcd or recorded. But in consideration 
of the circiuiis lances, such re\-ersal was without prejudice to bringing a 
fresh suit. 

Quaere* WJietlier the Civil Courts in India liavc any jurisdiction to en- 
tertain a suit, not involving any civil rights, as a matter of law, and make a 
declaration of the right, to perforin or have performed, any religious cere- 
monies* 

The question involved in this Appeal respected the 
rights of the castes of the BraJimms and Vaisyas^ and 

^'Present.* Meinlicrs oi* the JitdicHcl OommUtee , — Lord Broiighani, 
the Viee-Chaneellor Knight Briiee, the Kiglit Hon. Dr. Lushingtun, 
and the Right Hon. T. Pemberton Leigh. 

'Privy Ck)iin<3illors,— E. H. East, Bart., Sir A. 
Tphnston, Knt., and Sir E, Kyan, Knt. 


7th fi 8th 
Feb. 1845, 
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iS4s- arose out of a claim preferred by the Appellants, as 
NAMBOORY tlie repi’esentatives of the Coniaties, a tribe of mei’chants 


SETAPAI Y 
ZJ. 

Kanoo- 

COLANOO 

PULLIA, 


and traders residing at Masiilipatam, in the Presi- 
dency of Madras, to have the whole of certain re- 
ligious rights and ceremonies, called soobha and asoobha 
(auspicious and inauspicious), performed for them- 
selves and their families, in their houses, by Brahmins, 


in the language of the sacred writings, the Sastras, 


and the Vedas. 


The Eespondents (who were members of the Mantri- 
maha-nad, or secret assembly for avenging encroach- 
ments on the rites and I’ules of caste) asserted that 
the Gomaties, and the whole Merchant class, hav- 
ing for many ages neglected to observe some of the 
ceremonies prescribed for their caste, and in their 
stead adopted other and spurious ceremonies, in con- 
formity with rites prescribed in the Pur anas (a) and 
others works, had become degenerate, and had so ab- 
solutely forfeited the privilege they once possessed, that 
no expiation could restore them to their former rights. 


Disputes having for a long time existed between 
the Brahmins and the Gomaties, concerning the per- 
formance of these ceremonies, and disturbances con- 
stantly taking place on their perfoi’mance, or the at- 
tempt to perform them, the magistrate of the city of 
Masulipafam, in order to bring the question at issue 
before a tribunal competent to determine the right, 
issued an Order, prohibiting the Gomaties from the 
performance of one of the ceremonies in question, in the 
language of, or according to, the Vedas, until they had 
established their right to do so in a Civil Court. 

In consequence of this Order, the Appellants, Ma- 

(a) The sacred hei’oie poems o£ the Hindoos, considered next in 
aiithority to the Vedas. 
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medy Linghia, Chittoory Veria, and Namhoory Vencata 
Das, who were the leading men of the Merchant caste, 
filed a plaint in the Zilla Court of Masulipatam-, against 
Kanoo-Colanoo Raniia, Kanoo-Colanoo Nagana, and 
Casa Condavathoriloo, the Respondents, as members 
of the Mantri-maJia-nad. 


The plaint stated, that on the 20th of June 1817, 
impediment was made against the Plaintiffs attending 
to the rites prescribed l)y the Vedas; and they sued for 
Rs. 600, viz. Rs. 200 as loss and 400 as damages, 
and prayed for permission to perform, in conformity 
to the Vedas and tlie Castras, the rites and ceremonies 
of their caste, viz. upanayana (or investiture of the 
sacerdotal tliread), marriage, and other soohha and 
asoobha ceremonies, and expressly stated that they (the 
Plaintiffs) all agreed to conform to the special rules laid 
down in the Hindoo Dharnia Sastras, which had been 
approved of and acted on by the Government. 

The Defendanis, by tbeir answer, denied the right 
of the Cnninfies 1o perfoi'm, and the fact of their 
ever having ijerfornu'd, the ceremonies appointed by 
the Vedas; they admitted the intervention of the 
magistrate, and stated that “upwards of two thousand 
years ago, tlie Comaf ies (Merchant caste) adopted the 
customs of tlie Hoodra ca.ste, and some of them be- 
came ‘Byri (diirtalies/ and ‘ Bnokka/ caste people, 
&c.; the rest of them, amounting to one hundred and 
two ‘gofrmns' (families or tribes), fabricated false go- 
trwnis for themselves, and called themselves Nagaram 


Comaties. They fabricated a book called ‘Canmaca 

ashvara Pimfooloo-varoo their 


uranam,' named me 
(conformed t 


, performed the sign of 
the upanayana ceremony in a loose manner, and in the 


1 


"■■■'guage 


e I^iiranus; at the 


aarruure 
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NAMBOORY 
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V, 

Kanoo- 

COLANOO 
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made marriage ceremony in seven days, contrary to 
the custom of all castes whatever, erected ‘proW 
posts, made {nepasani moodaloo) lumps of dough -with 
flour, and got the same divided among them accord- 
ing to their spurious ‘gotrmns,’ at midnight fetched 
the pot of water called ‘arivani/,’ and observed the 
ceremonies for ten days on the occurrence of a birth. 


and fifteen davs on the occurrence of a death. In this 
manner the forefathers of the Plaintiffs, the other mer- 


chants, and the Plaintiffs themselves, had got all cere- 
monies conducted for upwards of two thousand years 
past.” They stated instances in which the Plaintiffs, 
or some of them, had failed in previous attempts to 
.sustain the right now claimed, and objected to the form 
of the plaint as not sufficiently setting forth the parti- 
culars and nature of the obstruction, for which the 
Plaintiffs sought for compensation, in accordance with 
section iii., Eeg. III. of 1802. 


The Plaintiffs filed their reply, in which they insisted 
generally on their right to the performance of the ce- 
remonies in question, but without negativing or rebut- 
ting the specific statements contained in the ansAver. 
To this the Defendants rejoined. 

Befoi'e the filing of the replication, the following 
question was propounded to the Pundit of the Zilla 
Court : — 


“Would it be lawful for the Brahmins to administer 
all the rites, consisting of the soobha and asoobha 
ceremonies to the third caste, viz. Vaisyas, in the 
language of Fcf/as, as prescribed by the Dharma 
SastrasP' 

The Pundit’s ansAver to this question Avas as fol- 
lows: — “As the soobha and asoobha ceremonies for 
the third caste, viz. Vaisyas, are conformably to the 
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Dharwia Sastras laid down in the Vedas and Smritis, 

Brahmins may regularly administer them all.” namboory 

• i ' J • X 1 • -1 , . . , Setapaty 

The points at issue not being clearly ascertained ®. 
from the pleadings, the parties were questioned in colanoo 
open Court, in conformity with cl. 2, s. x., of Eeg. XV., 

1816, as to the precise object of the action, and the 
arouiids on which it was maintained ; when the Plain- 

o 

tiffs stated, that their object was, the establishment 
of their right to have' the whole of the soobha and 
asoohha rites and ceremonies performed in their houses 
by Brahmins, in the language of the Vedas, and that 
they claimed this right on the ground of the Sastras. 

Whereupon the Zilla Judge submitted the follow- 
ing ease and questions to the Hindoo law-officer of the 
Court : — 


‘‘A dispute arose in a certain city between the men 
of the Brahmin caste, and those of the Merchant caste. 
The Merchant caste claimed the right of having the 
•:oobha and asoohha ceremonies performed for them- 
selves and families, in the language of the Vedas. The 
Brahmins admitted that the Merchant caste originally 
held the right in question, but contended, that they 
had forfeited it, for the reasons stated in the paragraph 
of their answer to the complaint of the Merchant caste” 
(already stated (a),); and required his opinion on the 
following points : — 

“First. Whether any, and if any, which, of the 
above acts of commission were expressly forbidden by 
the Vedas? 

“Second. Supposing any of the above acts to be 
expressly forbidden by the Vedas, and supposing a man 
of the present generation had committed that act, 
does it necessarily follow, according to the Vedas, that 

{a) Ante, 361, 
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tlie young son of that man forfeited his right to have 

setapaty upanayana ceremony performed, in the language of 
the. Vedas, at the proper age? 


V. 

Kanoo 
COLANOO 


“Third. In the same double supposition, does the 
man himself forfeit his right to have the soohlia and 
asoohha rites and ceremonies performed for him, in the 
language of the Vedas? 

“Fourth. Supposing any of the above acts to be 
forbidden by the Vedas, and that the man wlio com- 
mits it, as well as his son, thereby forfeited their right 
to have the soohlia and asoohha ceremonies performed 
for them, in the language of the Vedas, does it follow, 
accoiding to the I edas, that that man and Iris son 
have totally forfeited their right, and never can redeem 
it by any kind of penance or expiation ? 

Fifth. If the right be redeemable, what is the re- 
quisite penance or expiation? 

Sixth. Supposing the family of a man of the Mer- 
chant caste has not, for several generations past, had 
the soohha and asoohha ceremonies performed in the 
language of the Vedas, have that family, according to 
the Vedas, forfeited the right altogether, or would it 
be lawTul for a Brahmin to perform such ceremonies 
in the language^ of the Vedas for that family, upon 
the father^ of it, in the present generation, doing 

the requisite penance or making the requisite- ex- 
piation?” 

The Pundit leturned the following answer to these 
questions : — 

Fiom the mattei contained in these paragraphs 

ae ,ne..y G„„,t appears to be, whetLr apv ac^ 

IS expressly forbidden by the Vedas. 

“Nothing herein contained is expressly prohibited 
by the I edas and Sastras. The question of the Court 
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implies that the Merchant caste, i.e. Vaisya, who sub- 

sist by trade, have for upwards of two thousand vears namboory 

Seta p AT Y 

not performed the upanayana ceremony as prescribed 
by the Vedas, and that only the sign was performed, colakoo 
“From this I am led to think, that without per- 
forming the several rites prescribed by the Vedas, the 
iipanayana ceremony alone was performed. 

“No penance is prescribed by the Sastras for per- 
sons who have been pei’forming upanayana, from 
generation to generation, except in the ease of per- 
sons ha^^ing the right to upanayana and other cere- 
monies, who have for a considerable time ceased the 
observance of them. If a young man of the present 
generation, or any other person, should state that he 
is completely degenerated, by the non-performance of 
the upanayana and other ceremonies, and express a 
desire to be regularly purified, the expiation shall be 
appointed by not less than three Brahmins; a greater 
number is not forbidden by the Sastras, conse- 
quently Brahmins may appoint such expiation as they 
shall deem fit. IJ panayana and other ceremonies are 
expressly prescribed by the Dharnia Sastras to be 
performed in the language of the Vedas. I am, 
therefore, of opinion that Brahmins may lawfully per- 
form them. 

“The Court have put the query to know what 
is the expiation. I have not stated it now, as it is 
impossible to know what may be appointed according 
to the best judgment of pious Brahmins.” 

The Court being dissatisfied with this answer, re- 
ferred the ease to the Pundit for re-consideration, 
who returned the following further answers; — 

To the first question he answered, “Not one of 
the above acts is forbidden by the Vedas.” 

2 B 2 


III— 50 
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Second. “Those acts not being expressly proM- 

namboorv bited by the Vedas, it follows that no ancient right can 
Seta pat y ^ 

V. be forfeited by the performance of them.” 
coLANoo Third. “The man himself does not forfeit any 

'Pttt t t a * 

■ right, and for the reasons stated in the foregoing 
answer.” 


Fourth. “I am of opinion that even if a man’s 
family, from generation to generation, have commit- 
ted acts forbidden by the Vedas, yet may he have 
the ceremonies performed regularly, through the 
means of the expiation prescribed by the Dharma 
Sastra.” 


Fifth. “If a right bo utteidy forfeited, as in the 
ease of a family having for generations been joined 
to another caste, there is no expiation. With respect 
to the Merchant caste people in this instance, it 
appears from the above case that they have the right 
of upanayana and other ceremonies; and, therefore, 
it does not appear that any expiation is required by 
the Dharma Sastra.” 


Sixth. “The soobha and asoohha ceremonies, con- 
sisting of garhha-dhana, and upanayana, &c., is pre- 
scribed by the Vedas and Sasfras, and, therefore, 
the Brahmins may perform the upanayana and other 
cei'emonies regularly in the language of the Vedas tor 
the Merchant caste. ’ ’ 

On the subsequent day, the Pundit presented the 
following additional answer to the sixth question pro- 
pounded by the Judge 

“In the quei’ies put by the Court regarding the 
dispute between the men of the Brahniin caste and 
those of the Merchant caste, my answer then given 
to the sixth question was too bi’ief ; I, therefore, now 
wxite explicitly. 
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‘‘Even if a family of tlie Merchant caste had for ' 84 s. 
many generations ceased to observe the soohha and nai^rv 
asoohJia ceremonies, prescribed by the Vedas, the mem- 
bers of that family (in the present generation) woxdd coLraco 
not have utterly forfeited their right to resume the ob- 
servance of tho.se ceremonies. 


“If a member of that family in the present gene- 
ration should be desirous of resuming his ancient 
rights, it is laid down in the law, that upon his being 
purified by a Brahmin, the soohha and asnohha cere- 
monies, prescribed by the Vedas, mux be performed for 


“•It appears from the above case, that the Merchant 
caste have been performing upanayana from genera- 
tion to generation; and, therefoi’e, I am of opinion 
that, according to the Vedas and Sasfras, Brahmins 
may lawfully ijerform the soohha and asoohha ceremo- 
nie.s for the Merchant caste without purification being 
at all necessary.” 


Evidence wns tendered on both sides, but the Court 
was of opinion, that it was minecessary, as “no dis- 
tinct act of injury having been alleged to have been 
committed by the Defendants, the Plaintiffs could 
not be permitted to produce evidence that they had 
sustained injury ; and with respect to the facts alleged 
by the Defendants, it has so happened that every 
object has been attained at once by assuming them 
to be proved.” 

On the 27th of Jmie 1818, the Court pronounced its 
Decree, whereby it was declared, that the people of the 
Comaties caste might lawfully have the soohha and 
asoohha ceremonies performed in their houses, and in 
the language of the Vedas, by Brahmins, and that 
whosoever should hereafter interrupt, or attempt to 
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interrupt, the performance of any of those ceremonies, 
sSa°ty manner aforesaid, would be liable to be pro- 

kanoo against, for resisting a Decree of Court; and 

colanoo he directed each party to bear their own costs. 

From this Decree, the Defendants appealed to 
the Provincial Court for the Northern Division of 
Madras, complaining that the Zilla Judge had passed 
it against them, without examination of the evidence 
tendered to prove the customs practised by the 
Coniaties, and also alleging, that as the opinion of 
the Hindoo law-officer was only partly in favour of the 
Coniaties, the Zilla Judge should, conformably to cl. 1 
sec. xvi., Reg. III., 1802, have referred it i‘or confir- 
mation, to the Hindoo laAV-oflicers of the higher 
Courts; and they prayed, therefore, that tlie Court 
would, agreeably to sec. xviii., Reg. IV. of 1802, 

permit them to file their documents, and hear their 
witnesses, and to reverse the Decree. 

Pending the appeal, Kanoo-Colanoo Nar/ama, one of 
the original Defendants, died, leaving the Respondent, 
Kanoo-Colanoo Chandrapa, his son and heir, a minor, 
who was admitted to prosecute the appeal; and about 
the same time, the Defendants, Casa Condavathoriloo 
asooloo and Kanoo-Colanoo Ramiia, died, leavino’ 
Casa Nagheswara Somayasooloo and Kanoo-Colanoo 
ulha, their respective heirs, surviving, who were also 
admitted to prosecute the appeal. 

On the 27th of Mag, the Provincial Court ordered 
the record to be returned to the Zilla Judge of 
Masnhpatmn, with precept, requiring him to receive 
le documents, and examine the witnesses, and re- 

In pursuance of the above Order, Mr. H, Vihart 

if 
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who was then the Judge of the Zilla Court, pro- 
ceeded to take the documentary and oral evidence, 
tendered on the part of the Plaintiffs and Defendants. 
For the Plaintiffs, certain documents were tendered, 
purporting to come from the chief priest, and from an. 
assembly of learned men, to one Raya Naikooloo, and 
from an assembly of learned men at Gimtoor to a like 
assembly at Masulipatam, and a mandate from the 
chief priest to one Mamedy Venhia ; setting forth and 
alleging the right of the Vaisya, or third class, to the 
performance ot the iipanayana according to the Ve- 
das, and commanding the performance of that cerer 
mony in accordance with the Vedas. They also 


produced twelve witnesses: one a Purohita or family 
priest, and a person employed in the priestly oface, 
a Pundit, a shopkeeper, a servant, an agrahayndar, 
(or inhabitant of a village held in proprietary right 
by a Brahmin,) and six persons professing the trade 


of begging, and obtaining their subsistence from ma- 
niams (honorary gifts) or alms. These witnesses were 


called chiefly to prove the right of the Plaintiff’s go- 
trum, or triloe, to exercise the privileges of the Vaisya 
class, and to perform and to have performed the 
upanayana and the soobha and asoohha ceremonies. 


The Defendants produced documentary proofs, 
consisting of the proceedings of their .caste, coneern- 
ing the improper performances of the ceremonies by 
the Plaintiff’s gotruni, and the means taken to pre- 
vent their profanation. They also produced various 
letters to prove that the mode of address adopted by 
the Plaintiffs was inconsistent with their being on an 
equality with the people of the Defendants’ caste : 
and they examined twenty-four witnesses, ineluding 
priests, Pundits, Gomashtas, heads of the assembly 
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■ . ■ file Defendants’ caste, tradesmen, meelia- 

SExfMTv persons obtaining their subsistence from 

maniams ; all of ^vliom deposed to the nature of the 
customs observed by the Plaintiffs, at their marriages, 
being in accordance with those described bv the 
Defendants in their answer ; that the Plaintiffs were of 
a gotrum or tribe distinct from the Defendants, havin<>' 
degenerated from their caste, and that they were not 
entitled to perform, nor were they in the habit of 
performing, the ceremony of upanayana, or the soohka 
asoohha ceremonies in the lang-uage of, or accord- 
iiig to^ tlie T eclas and Sastras, 

1 he evidence thus taken was transmitted by the 

Court to the Provincial Court of the Northern 

Division, and, having been read, a motion was made 

on the part of the Defendajits, to refer the questions at 

issue for the opinion of the Pundit of the Provincial 
Courts. 

On the 24th of August 1827, the First Judge of 
the Provincial Court for the Northern Division deli- 
vered in the following draft minute of Decree .—The 
0 jeet of htigation in this cause being of considerable 
importance, as involving the rights of caste of the 
t a mins and hanians, I am of opinion that it will 
be ot advantage, that the Provincial Court, previously 

0 coming to a decision upon the merits of the cause, 
should have before them the correctest information a^ 
to the bearing of the Hindoo law upon the question 

the Appelhnts " ^he motion of 

01 tne opinion ot the Pundvt of the Zilla Court in 

llu, d.„„!d be e..bmittecl to tbo PundU, of the 

““Plfed .nth 

he Third Judge iraa preeliided from giving an opi- 
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iiion ill the Provincial Court, inasmuch as the original 1845. 
Decree had been passed bv him when Zilla Judge, and namboor\' 

SkTAPATY 

there being a difference of opinion between the First 
and Additional Judge on the subject of proposing 
the questions to the Pundits of the several Provincial 
Courts, it was ordered, agreeably to sec. ii., Eegula- 
tion XV. of 1802 , that the opinion of the First Judge 
be admitted, and the questions be transmitted to the 
Eegistrars of the several Provincial Courts. 

To the questions so transmitted, the following an- 
swers were obtained from the Pundits of the four Pro- 
vincial Courts: — 


First Question. “Can the Brahmins properly per- 
form all the soobha and asoobha ceremonies for the 
third or Vaisya caste with the Veda mantras, accord- 
ing to the Dharma S astral” 

First Answer. “As it is authorised in the Dharma 
Sastra that all the soobha and asoobha ceremonies may 
be performed for the third or the 1 alsya caste, accoid- 
ing to the Veda, the Brahmins may perform the ce- 
remonies according to the P eda foi' the 1 aisyas, who 
have had no interruption in the performance of the 
ceremonies of the Vedas.” 

(The further statement of the nature of the dispute, 
and the queries submitted to the Pundits of the Provin- 
cial Courts were the same as those already put to the 
Pundit of the Zilla Court (a).) 

V anhamamedy N arraina Sastrooloo, the Northern 
Provincial Court’s Pundit, returned the foUowing an- 
swer : — 

First. “The ceremonies mentioned in the case, viz., 
prolustumbaloo, or posts, napasani mooJaioo, or lumps 

(a) Ante f "36^, 
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of dough, arivmiy, or sacred water, &c., not being pre- 

til® to be performed on the occasion 

p. of marriage, the said ceremonies are not consistent 
coLANoo with the Fe^ias.” ■ 

Second and Third. The man of the present gene- 
ration having, by performing the marriage and upana- 
ymia with the observance of the foregoing ceremonies, 
which are contrary to the Vedas, forfeited his right,' 
his j oung son can have no right to j^si’form the 

itpanayana newly acording to the rule contained in the 
Vedas.” 

Fourth. '‘If a man whose ancestors had from the 
beginning observed the ceremonies of upanayana, &c 
prescribed by the Veda, had not had the ceremony of 
upanayana performed for himself at the proper age, and 
wished to perform it at a subsequent period, he should 
perform- the penance called the vratea stomum, and per- 
form the upanayana according to the Veda : thus it is 
stated in the work by Vigny anesivara : — 

The Dharma Pimnaloo prescribes penance for a 
man whose grandfather and father did not perform the 
upanayana, but penance is not granted to those whose 
ancestors beyond the grandfather, did not perform the 
soolha and asoolha ceremonies ; but as the'present man, 
w 0 has not had the ceremonies prescribed bv the 
Terte from the time of his ancestors, and 1 ^^ son, 
le inquishmg the nslu gotmms (a), folloAv the invented 
got rams, and perform the ceremonies prescribed for the 
0 servance of the Vimeda caste people, according to 
le Canmaca P ur ana m, they are not entitled to any of 
..he two descriptions of penance mentioned above, and 
consequently have totally lost the right of performing 

^ (^) gotrmn or faniilv which bears the -nm-nA a-p t?* 7 • / • ^ 

holy personage), from .vhom the descents is Seed 



ON APPEALS FROM THE EAST INDIES. 


Namboory 

Setapaty 

V, 

KANOa 


the ceremonies in the language of the Vedas, and they >^45- 
cannot redeem it by any kind of penance. 

“Yagnyawalkya in Vignyanestcara. The Brahmins 
ought to perform the ceremony of upanayana within colamo 
the age of sixteen years, the Cshatriyas within the age 
of tw^enty-two years, and the Vaisyas within twenty- 
four years ; should they exceed the above period 
respectively, he forfeits the Brahminical thread, and the 
right to perform the ceremonies in the language of the 
Vedas if he performs the penance called the vratea 
stomum, he will obtain the right of performing the cere- 
mony. DJiarma Prashna says, that the man whose father 
and grandfather have not the upanayana, is equal to the 
murderer of a Brahmin, and forfeits the right to the 
ceremonies, but is entitled to penance if he wishes it. ’ ’ 

Fifth. “Persons who have not had the upanayana 
since many generations, according to the Veda, have 
not any kinds of penance, for the reasons stated in the 
fourth answer.” 

Sixth. “As the descendants of the Vanedor caste 
have not performed the Veda ceremonies since many 
generations, they have- totally lost the right of per- 
forming the soolha and asoobha ceremonies in the 
language of the Vedas ; and from the fourth answer 
it may be understood that the man of the present ge- 
neration belonging to that family has no penance, and 
it is not consistent with the law that the Brahmin 
should perform the ceremonies for such a man.” 

The Pundit of the Provincial Court for the Centre 
Division of Madras, having had the same questions re- 
f erred to him, returned the following answer: — 

‘ ‘ The Brahmins ought not to perform Ihe ce- 
remonies in the 
Vaisyas^ 
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To wliicli he subsequently added a further answer, 
and stated that in his opinion the Judges ought to pass 
a decision, awarding that the Gomaties are to continue 
to perforin their religious rites according to the rules 
laid down in the book called Puranam, as are at pre- 
sent observed by the corrupt or degenerate Vaisyas or 
Gomaties and others. 

The Pundits of the Provincial Court for the Southern 
and 'Western Division of Madras returned answers to 
the same effect. 

On the 28th of June 1828, the Provincial Court, 
consisting of the Second and the Additional Judge 
(the First Judge being dissentient), passed a Decree, 
affirming the Judgment of the Zilla Court, but without 
costs. 

The present Respondents filed a special petition of 
appeal to the Sudder Dewanny Adawlut of Madras, 
which the Court, pursuant to Regulation XV., 1816, 
sect, iv., cl. 4, allowed. 

The Appellants neglected to put in any answer to 
the Respondents’ special grounds of appeal, in the 
Sudder Deivanny Adawlut, whereupon that Court ulti- 
mately ordered, that the appeal should be heard ex- 
■parte, and on the 25th of March 1833 the Sudder De- 
wanny Adawlut pronounced the following Decree: — 



compass ; they claimed the privilege of performing 
certain religious ceremonies which, they averred, were 
authorised by the Vedas. Their right to perform 
them is defended by the Zidla Pundit alone. 

“The Court of Sudder Adawlut having maturely 
weighed the evidence produced, and considered the 
unbiassed and concurring opinions of the four law- 
officers of the Provincial Courts, entertain no doubt 
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law. namboory 

Setapaty 

“The Court of Sudder Adaidut, therefore, determine kanoo- 
to reverse the Decree of the Provincial Court of Ap- ^Nlanoo 
peal in the Northern Division, and the Decree passed 
by that Court is hereby reversed accordingly : ” the 
Plaintiffs to pay all costs in the three Courts. 

Prom this Decree the present Appeal was brought. 

Mr. Wigram, Q.C., Mr. Jackson, and Mr. Forsyth, 
for the Appellants. 

This case is of considerable importance, affecting the 
rights of a very numerous class in India, to exercise 
what they conscientiously consider to be a very grave 
religious duty — that of performing, or having performed 
for them, religious ceremonies in the language of the 
Vedas. According to the constitution of the Hindoo 
society in India, as prescribed by Menu, (Inst, of Menu, 
p. 6, plac. 31, p. 15, plac. 91. 1 Elphinstone’ s India, 

23,) they are divided into four chief classes or castes ; 
first the Brahmins, of which division are the priesthood ; 
second, the Gshatriya, or military class 5 third, the 
Vaisya, or trading class; and the Soodra, or servile 
class. The first three classes are declared to be dwija- 
t-ivam (twice born), and entitled to have the soobha and 
asoobha ceremonies performed by the Brahmins on 
their behalf, in the language of the Vedas. The Boodras 
are not entitled to this privilege. These religious 
ceremonies are laid down, and their great importance 
explained in the Institutes of Menu. (2 Chap. pL 38 
& 39. 1 Elphinstone’-s India, 71, 77.) The Appellants 
are Comaties, a subdivision of the Vaisya class, and are 
bound, to preserve caste, to perform these ceremonies 
in the language of ih.Q Vedas, having, of course, a Brah- 
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min to assist them ; and the simple question is, have the 
Brahmins a right to interrupt them in the performance 
of their religious exercises'? No party in India has a 
right to interrupt another in the performance of a mere 
religious duty. (2 Strange’s Hindoo Law, pp. 261, 2, 3, 
5.) It is said by the Brahmins, and insisted by the an- 
swer of the Defendants, that the third caste have ceased 
to exist in this Cali yug, or Iron age ; and, moreover, 
if they did exist, the Comaties have forfeited all right 
to the exercise of these ceremonies, by the adoption of 
impure customs. Neither of these objections can be 
sustained. The Vaisya caste still exist. Their rights 
are recognised and provided for by all the authorities in 
force in India. (The Mitacshara by Colebrooke, p. 291 ; 
the Daya-hhaga by Colebrooke, p. 145 ; the Dattaka 
Chandrika, o5.) There was satisfactory prima fade 
evidence in the suit to prove that the Comaties of the 
present day are, by reputation, of the Vaisya caste, 
and they are so recognised by recent writers on In- 
dia. {Buchanan on the Mysore, p. 259 ; Steele on the 
Laws and Customs of the Castes at Bombay, p. 96 ; 
Professor Wilson’s Catalogue of Mackenzie’s Col- 
lection of MSS., vol. 2, pp. 109, 117, 133.) A 
loose performance of the religious ceremonies does 
not deprive a man of the privileges of his caste. 
(Professor Wilson’s Lectures at Oxford in 1840, 
P- 8.) — [Lord Brougham-. The Hindoo law is so 
highly ceremonial, that it may be considered, that the 
performance of it in a loose manner is no performance 
a.t all.]- In the present case we do not seek to 
compel the Brahmins to perform these ceremonies. It 
does not affect any question of civil right. All we 
seek for, is a declaration c f the Court, that the Brah- 
mins not la intonupt us. The Courts exceeded 
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their jurisdiction in deciding that we had no right. 
If the Brahmins choose to exclude one of their fellows 
for having forfeited caste, and were to exclude him 
from eommensality and the enjoyment of ordinary civil 
rights, a Court of Justice might have jurisdiction to 
entertain the question whether they were justified in 
depriving him of a civil right. Nhanee v. Hureeram 
Dhoohibh (a) ; hut this case is merely a question of re- 
ligion, introducing no infraction of civil right. The 
Court should have simply declared that we were to he 
protected from interruption in our performance of the 
ceremonies. — [Lord Brougham: In the nature of what 
is called in Scotland a declaratory action.] 


1845. 
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The Decree of the Sudder Court cannot be main- 
tained. It proceeded wholly on the opinions of the 
law-officers of the Provincial Courts, which were 
given upon a statement of the ease extracted hy the 
Zilla Court from the Respondents’ answer, and is not 
binding on the Appellants. By clause 3, sec. x., of the 
Madras Regulation XV. of 1816, it is enacted, that “the 
Court shall consider and record the point or points to 
be established, respectively, by the Plaintiff or Appel- 
lant, and by the Defendant or Respondent, and shall 
proceed to take the evidence which may be adduced 
by either party upon such points, in the manner 
prescribed by the rules in force.” And, by the 
4th clause, it is further enacted that, “in like man- 
ner, if proof shall be required on any other points 
in the course of the trial, such points shall be re- 
corded on the proceedings, and the proper party 
shall be called upon for the requisite evidence.” 
This Regulation has not been observed by the 


{a) 1 Bori'. Bom. Sud. Rep. 84. 
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Courts. The point at issue was not clearly ascertained 
seStT pleadings, nor did the Court record any point 

kanoo- established : it is, therefore, a fatal objection to 

p°uLUA° eompetency of the suit. Srimut Moottoo Vijaya 
Raghanadha Oowery Vallabha Perria Woodia Taver 
V. Rang Anga Moottoo NatcMar (a). The Provincial 
Court sent the case back to the ZUla Court to take 
evidence, but did not, as required by the Eegulation, 
define the points. The S udder Court acted upon the 
opinions of the Pundits, and the opinion of the Pundits 
was fomed upon a state of facts derived from the in- 
fm-mation of the opposing party. The Court had no 
right to use evidence, unless it was evidence given 
upon an issue formally propounded. What the Court 
ought to have done was— First, to have followed the 
Eegulation ; not to have looked at any evidence inde- 
pendent of it. Secondly, when they had got the evi- 
dmice, they should have framed a case for the opinion of 
the Pundits.~{TA,^ Eight Hon. Dr. Lmhmgton : The 
anstake is, that the Judges make the first a question of 
law and not of fact-whether the Defendants were origi- 
nal y entitled; the next question is, whether such a right 
could be forfeited ; and the third, by what circumstances, 

state of facts which is neither admitted or proved.]— 

10 thing can justify a departure from the Eegulation. 
The whole proceedings are irregular. 

Mr. 

Edm,md F. Moore, for the Eespondents. 

, -¥af/ras Eegulation III of 1802, see. xvi, 

c . 1 , jurisdiction is given to the Courts in India, and 

(a) Ante, 278 . 
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consequently the Appellate Court here, to entertain suits 
regarding succession, inheritance, marriage, and caste, ^amboory 
and all religious usages and institutions. This disposes 

. . Kano 

of the Appellants’ objection to the competency of the colanoo 

Court below to entertain the suit; but even if that ob- 
jection were tenable, it should have been taken in the 
Court below. The Appellants cannot withdraw from 
the Appellate Court, the cognizance of the very ques- 
tion. which they submitted to the subordinate Court.— 

[The Eight Hon. T. Pem'berton Leigh: Have the Courts 
in India the power to decide a right merely in the ab- 
stract!] In Sri SunJciir Bharti Stmmi v. Sidha Lin- 
gayah Char anti {a), damages were laid and assigned. 

No opinion was expressed by your Lordships upon 
that point. It was remitted to India, with a prelimi- 
nary declaration for the Court to determine, in the first 
place, whether an action would lie by a grantee against 
a person not possessing a grant, assuming to be carried 
crosswise in a palanquin. 

The next objection is, that the evidence was impro- 
perly taken. By sec. xviii., of Eegnlation IV., 1802, 
it is left to the discretion of the Court to supply with 
evidence anything which might be wanting.— [Lord 
Brougham : Eegulation XV. of 1816, sec. x., cl. 3 
and 4, is peremptory, that the Courts shall not con- 
sider any evidence, till they have the points properly 
raised] — ^Neither can the objection, that Wb Pumdit’s 
opinions were improperly received, as being formed 
upon an assumed state of facts, be sustained. We have 
established by evidence, deviations, on the part of. the 
Appellant’s tribe, from the religious ceremonies pre- 
scribed by the Vedas, and the opinions were, that the 
effect of those deviations was to deprive them of the 
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right they claim. Upon the merits, it is clear from 


^ETAPATY evidence adduced, that the upanayana has not 
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been duly performed, by or for the Gomaties, for many 
generations, and that the religious ceremonies used by 
the Comaties of the Appellants’ tribe were so performed, 
as to render them impure and of no efficacy. That 
being so, according to the Hindoo law, as correctly ex- 


pounded by the Pundits, the Appellants’ tribe are not 
entitled to the privileges of the Vaisyas, claimed by 
their plaint, and ought not to be permitted to exercise 
the ceremonies therein specified. 


Lord Beougham: 

Before stating what the Judgment of their Lordships 

is, it is necessary that I should, upon two points, guard 

it from the possibility of misconstruction. One of 

those points is exceedingly important in this case, and 

with a view to the merits of cases of this description. 

The other is of equal importance in a more general 

view, with reference to other proceedings and other 
cases at large. 

In the first place, their Lordships wish to guard very 
carefully against its being supposed, that in what they 
are about to do, namely, to reverse all the previous 
decisions, that is, of ZUla Court, the Provincial 
Court, and the Sudder Dewanny Court, they give any 
opinion whatever upon the question, whether those 
our s had a right to proceed, or had jurisdiction to 
proceed, to the determination of the question, as a 
matter of law merely. Wliatever the inclination of 
T eir Lordships’ opinion may be, that not having been 
the subject of argument, of discussion, or of decision 
below, they do not consider that upon that point they 
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are entitled, or that they are called upon, to give any 
judgment, and they gladly withdraw from it. 

The other point is with respect to the operation 
of that most beneficial Eegulation, XV. of 1816, colanoo 
sec. X., c. 3, to which I would add clause foiir, for 
that is even stronger and clearer than the third, 
showing distinctly that it is not directory, but man- 
datory and imperative. Holding the Regulation, ge- 
nerally speaking, but especially that part of it, with 
which we are more particularly dealing here, to be a 
most wholesome and beneficial Regulation, requiring 
to be most zealously guarded and most carefully kept 
in view, and if possible extended, as I hope it may 
be, to the other Presidencies (a), (but that is my o-wn 
private opinion merely,) it would be highly inexpe- 
dient that any doubt should exist of the determina- 
tion of their Lordships on all occasions henceforth, 
as on all occasions hitherto, (and I allude paiticularly 
to a Judgment which was pronounced last June (&), 
by my right honourable colleague. Dr. Lushington,) 
to abide by and support that Regulation. Nothing, 
therefore, to be done to-day, is to be taken, as in any 
way impeaching, or as doing otherwise than showing 
forth and testifying the high respect for that Regula- 
tion, which their Lordships continue to feel. 

Having made these preliminary observations, I have 

only further to state the opinion of their Lordships, 
in which we all agree, and in which we have the con- 
currence of the able and learned persons who are the 
assessors of their Lordships in these Indian cases, 
that their Lordships think fit to determine that the 

(ffl) THs Regulation applies to only. _ 

(&) Srimut Moottoo Vijaya Raghanadha Gowe^_Perria Woodia 

Taver v. Rany Anga Moottoo Natchiar. Ante, p. dis. 

9. r. 2 
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Plaintiffs not having, in their opinion, alleged any 
setapaty iiijury done to them by the Defendants, upon 

kanoo were entitled to go into evidence, and not 

coLANoo having, therefore, established any ease for damages in 

PULLIA . * 

their suit against the Defendants, no question re- 
mained but of a mere declaration of a right to per- 
form certain religious ceremonies,* that if the Courts 
below had jurisdiction to proceed to the determina- 
tion of that question in this suit (upon which their 
Lordships guard themselves in their Judgment, as well 


as in the prefatory observations which I have made, 
against giving any opinion), the Plaintiffs have not 
produced sufficient evidence to establish such a right ; 
that, under these circumstances, all the Decrees, 
therefore, ought to be reversed, and the plaint dis- 
missed (the reversal by the Sudder Court amounts, 
in fact, to a dismissal of the plaint) ; but it is not, as 
it ought to be, a dismissal mthout costs; and that 
this decision sliould be without prejudice to the ex- 
istence or the non-existence of the right claimed bv the 
Appellants, in any other suit, in which such a question 
may he properly raised. 


It is fit that I should add, in order to jDr event all 
mistakes, and all applications to us, henceforth, on 
the subject, that the result of the decision of their 
Lordships clearly is, that all the costs of each party 
must be borne by that party, both in the Zilla and 
Provincial Courts, and the Sudder Court, and here. 
We do not deny that there is a right to give costs 
in the way in which Sudder Court g’ave them ,* but 
we do not think that this was a case for it. There is 
also, no doubt, a right here to give costs to the party 
supposing the Decree ; but it is very rarely done. 
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The Mokuddims of Kukkunwady - Appellants, 

The EijrAMBABi Brahmhsts of Soorpal - Respondents*^ 

On Appeal from the Sudder Deivanny Cou7't at Bo^nhay, 

Praetiee— Appeal to Privy Coimcn^-IrregiaarUy 7wt affecting ments— 

If justifies mierferenee in~ArUtration~Award ly puiichayet — 

Validity of—Co7idUions — Boundary dispute — Bipceriaii rights— Juris- 
diction of Collector. 

An award made }3y a Punchayet, settling a disputed 'boimdary to land 
forming an Island, claimed by the inhabitants on the respective* banks of 
the river, under eircumstances, set aside, as having been made contrary 
to the provisions of Bonihay Eegulation YII. of 1827. 

The decision of the Sub-Oolleetor, appointed by the Government to 
settle the boundary, annulling the award of the Punchayet, and assigning 
a boundary, confirmed on appeal. 

Se^nble . — This Court will not encourage a mere objection of form, that 
does not affect the substantial merits of the ease. 

This Appeal arose upon a question of disputed istii&uth 

June 1S45* 

boundary. The land, the subject of litigation between 
the Appellants, the Mohuddims (proprietors) of the 
village of Kunhimioady , in pergunna Jumeundi, in 
the Presidency of Bombay, and the Eespondents, 
the BraJimms of the enam (revenue-free) village of 
Soorpal, in pergunna Gotta, in the same Presidency, 
was a small gudda or island called Goheshwar, which 
had been formed by the river Krishna, dividing itself 
from its original channel, into two branches, each 
branch running a short distance in a semicircular 
course, until the two again formed a junction, 
thereby enclosing the island in question. At what 
time the course of the river became so altered did 
not appear. 

^Present: Members of the Judicial CommiMeei—Tlie Lord Pre- 
sident, (Lord Wharneliff e) , Lord Brougham, the Yiee-Chaneellor^^^^^^^^ ^ ^ 
Knight Bruce, and the Right Hon. Dr. Lushington. 

Privy Couneillors,-- Sir E. H. Eastj Bart., Sir A, 

Johnston, Knt., and Sin E., /Ryan, 3^ 
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The dispute betA\'eeu the two villages, respecting the 

Jd^ims^of which passed through this island, had 

8oing on for several centuries. It appeared that 

theen sxact quantity of land in dispute, consisted of one 

BAR BRAH- 3.11(1 tlirGG~(][1131 IgI S cJl(ZWttTSf 311(1 tWGlvG 311(1 tlirGG- 

soo^aI qTiarters tanks (equal to 80 acres). Both parties 

admitted that the true line of boundary would be 

defined by the course of what was formerly called 

the Jukhur Bar el, or stream, flowing through the 

island, but this stream had long since been choked 

up by earth and sand ; and the two villages were 

at issue upon the question of what was its true 
course. 


In the year 1833, orders were issued by the Principal 
Collector and Political Agent of Zilla Dkarivar, in which 
Zdla, both the pergminas of Jumcundi and Gotta were 
situated, to the Mamlntdar (revenue officer) of the 
talook Indi, in the same Zilla, to institute an inquiry 
into the matters in dispute, between the two villages, 
respecting their boundary, and at his instance, both 
parties agreed to refer the question to the decision of 
a Pimchayet ov Court of Arbitration, consisting of the 
Zemindars of the two pergimnas, in aU nine individuals 
who were to repair to the island, and make their award! 

_ Accordingly, on the 7th of November 1833, certain 
instruments were entered into on the part of the Ap- 
pellants and Respondents, by which they agreed to 
abide by the decision of these nine individuals, four of 
whom belonged to the pergunna of the Respon- 
dents, and five to the pergunna of the Appellants. 
These instruments consisted of a deed of submission, 
executed on behalf of the Respondents ; a similar deed 
executed on behalf of the Appellants; and a joint 
deed executed on behalf of his Highness, the Row 
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Sahebj the proprietor of Jumcundi, and on behalf of 

the Appellants and of the Respondents : and the words the mok- 

. UDDIMS OF 

of each instrument were, “We shall abide by what- kunkun- 

wadv 

ever decision the above-mentioned nine individuals v. 

5 , the ENAM- 

will pass. dar brah- 

Some parol evidence was entered into, and certain “qqIpal. 
documents (including several plans of the locality of 
the property in dispute) were produced on behalf both 
of the Appellants and Respondents. 

The Punchayet, however, took no steps towards 
deciding the case, and on the 20th of December 
1833, a report was made by the Mamlutdar of the 
talook to the Collector and Political Agent of Dhar- 
war, calling his attention to the importance of the 
case, and urging that a settlement of the question 
should be hastened. Some directions appeared to 
have been given towards this purpose, but nothing 
was done by the Punchayet, and after a long delay, 
in 1835, one of the nine referees being then ill and. 
unable to attend, the Principal Collector and Political 
Agent of Dhartvar directed the Assistant-Collector, 

Mr. Basett, to proceed to the spot and pass a decision 
on the question. This was communicated by the 
Principal Collector and Political Agent to the Mamr 
lutdar of the talook. 

On the 3rd of July 1835, an Order was made, by 
Government, for Mr. Shaw, the Sub-Collector of Rci- 
gulcote, to proceed to the spot and settle the dispute 
thus substituting him in the place of Mr. Bazett ; and 
Mr. Sha^v at once proceeded to the spot ; but before 
any decision was come to by the Punchayet, one of 
the nine arbitrartors died. 

The Punchayet made an award on the 1st of 
1835. This award noticed that the villages <yt Smrpai 
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maiiitaiiied that their boundary extended as far as 
the Jukhur Sarel, and that the villagers of Kunkun- 
%vady maintained their boundary to be as far as the 
other side of the Krishna river, close by the village 
of 80 or pal, as far as the temple of Sri Buleswara. 
It then noticed certain evidence which had been given, 
but did not purport to decide the question upon 
any evidence produced, on the one side or the other. 



but stated the ground of the decision as follows : — 


“It appears, on -examining the land in dispute be- 
tween the two villages, that from the branching of the 
holy river Krishna, to its being joined to the sea, there 
are several villages on both sides of the river, but 
it does not appear anywhere that the boundary of a 
village on one side is intermixed with the boundary 
of another village on the other side. Such being the 
case, therefore,' it is contrary to the known usage of 
the country, that the villagers of Soorpal should dis- 
pute with regard to land on the front of the Krishna 
river on the western side, and in hke manner it is 
wrong for the villag*ers of Kunhunwady to say that 
their boundary extends as far as the temple of Bules- 


wara. Under these circumstances, the claims set up 
by the villagers of Kunhunwady and the villager’s of 
80 or pal have been set at nought, and it is hereby de- 


cided as follows That the great holy river 


of Krishna 


runs from the front of the village of Toopchee, and then 
breaks forth from the south to the eastward. Now 
the villagers of Kunhunwady should confine their 
boundary to the west of the said river as far as the 
low-water-mark in the months of Magh and Phagoon 
(the two months in India in which the water in the 
liver descends to a particular mark), and the villagers 
ot Soorpal should confine their boundary on the east 
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„f the said river, lii this manner, neither the viilaprs 

oJ one nor of the other shouid claim then- boundary 

1 armirl the eda'c of tlie river Oil eacli side.” kunctn- 

TLr to tte publication of this award, the inhabit- »- 
ants of Soar fid presented a petition to Mr. Shaw, 
therein they complained that the ““ sSS. 

under the iuiineiice of Go pal Row haheb, the propr 
tor of the Jumomidi, and stated that “they weie ^ en 
kent in the place of Kmikunwady, where ao oae^ had 
tS clage I go and speak to them. Under these 
■venmstmccs ” tlicy proceeded, “we will not agree o 
:: "n they Lly pass. We have a^eady « 
mitted all our papers and documentary evidence to the 
Government ; therefore let the investigation be had 
vour honour’s iJiesciice. ^ ^ 

On this lt35,^'tarmad^:-“The petitioners 

!re hereby hXrmed that the members composing the 
(or court of Arbitrators) a. Present h«e.^ n 

Tvissed their decision by wiiung 
nave iiasscu therefore, re- 

written in tlie ra&i-nama. it ’ 

as was wiiucn ^ ,K„u,pv the netitioners are 

nnisite to be ascertained whethci ■ I 

quibitc 10 ^ ^ decision, or not. 

disposed to ae,i ■ ‘ 

If the petitioners agree to 
accordingly ; but if the petitione 

the whole of the papers, and doe^ents and 

r hoofs of the enjoyment, shall he duly x- 

™ , .. .ip,nsion thereon will be passed by the 

amiued, and a decision delivered to 

H,«o«r, and the decree thereot wrll be 

the parties ^ parties, the 

On commmiicatafc the a dissatisled 

inlabitant.s ot^ ‘“..cl., according to which, 

with the ^ Kimkumoadu appeared 

however, the inhabitants o 
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1845* 

The mok- 

UDDIMS OF 

Kiinkun- 

WADY 

V. 

THE ENAM- 
DAK BRaH- 


ready to act. Consequent upon the dissatisfaction ex- 
pressed by the villagers of Soorpal, it /was ordered that 
a decision should be passed, after further investigation, 
in the presence of the authority. 

On the 6th August 1839, Mr. Shaw made his Decree, 


Mi NS OF 
SOORPaL. 


in which he stated, that he had read the Punchayet 
proceedings, and considered the decision of the Pun- 


chayet to be an unfair one: he stated also that he 


considered the Panchayet had been nullified ; and 
decreed as, follows: — “That the villagers of Soorpal 
should hold and enjoy the land beyond the Jukhur 
Sarel, and the village of Kunhunwady in like manner 
to enjoy the land on this side of Juhhur Sarel. ’ ’ 


The Appellants appealed from this Decree, to 
the Sudder Dewanny Adawlut of Bombay, and filed 
their grounds of appeal on the 19th of November 
1835. 


The Eespondents, in their answer, submitted that 
the rasi-namas originally entered into between them 
and the villagers of Kunhunwady were invalid, accord- 
ing to the provisions of Eeg. VII., sec. iii., cl. 1, of 
1827, inasmuch as no time was limited for the Pun- 
chayet coming to their decision ; they moreover urged 
that the deed of submission had become invalidated, 
by reason of the death of one of the arbitrators, 
named on their behalf, pending the award. 

The cause came on to be heard before Saville Mar- 
riott, Esquire, the senior Puisne Judge, on the 28th 
and 29 th days of J uly 1836, who after observing 
that the proceedings in the lower Court did not appear 
in all respects in precise judicial form, but as this de- 
fect would not affect the substantial merits of the 
case, the Court availed itself of the authority vested 
in it by Eegulation XVII., 1827, sec. xxxiv., cl. 2, to 
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admit the same, recorded his opinion in the following 1845. 
terms : — the mok- 

UDDIMS OF 

“The opponents in the southern bank of the 
Krishna river claim the whole of the island above ,,.g 
mentioned, whilst a portion, and at times, even the darbrah- 

’ ^ _ MINS OF 

whole, has been asserted by the northern inhabitants soorpal. 
to be theirs. The protracted and violent disputes 
and affrays regarding boundaiy questions are noto- 
rious, and the present ease affords a specimen of the 
violence and pertinacity with which they are often 
conducted. Not satisfied with confining the contro- 
versy within the cutcherries, the parties have occa- 
sionally resorted to arms to establish their respective 
claims, and in some instances, it would appear, lives 
have been lost, and it is quite obvious, from the 
papers in the ease, that each party has had and held 
possession of the land in dispute according to the 
predominance of power or influence at the time in the 
filed, or with the rulers of the country. Each has, 
therefore, been able to bring forward a mass of docu- 
ments in support of their respective claims. Many of 
these, however, are either not authenticated at all, or 
else they bear an appearance, strongly indicative of 
being unworthy of reliance, further than that, as taken 
collectively, they evidenced the above-stated general 
unsettled state of things, and anarchy in the former 
administration of the country. Under such circum- 
stances, the first question was, what would be the 
most likely mode of extracting the truth from such a 
mass of confusion? and it appears that a Panehayet 
was thought to be the best mode; and one was ap- 
pointed, it would seem, by the Mamlutdar or Sarrish- 
tahdar, but from the manner in which it was consti- _ 
tuted, the Sub-Golleotor, for the reasons assigned by 
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1845 . Mm, very properly set aside its award as being abso- 
themok- lute; it was not, in short, formed in the manner re- 
KTOKUN-^ quired by Regulation VII. of 1827, to make its judg- 


WADY 

V. 

THE ENAM* 
BAR brah- 
mins OF 
SOORPAL. 


ment absolute, and from the circumstance that the 
majority, if not the whole, of the members belonging 
to the district of the Appellants, which belongs to 
the chief styled Jumcumdikar, it appears obvious that 
impartiality wms not observed in forming the Punchayei. 
For these reasons, therefore, the Court overrules the 
plea advanced by the Appellants, that the Pimchayet’s 
decision w’as illegally and improperly superseded by 
the Sub-Collector. On the contrary, the Court is of 
opinion that the proceedings of that trying authority 
were perfectly legal and judicious, in respect to that 
point. The Sub-Collector moreover adopted and fol- 
lowed that course which, in the opinion of the Court, 
was the best, if not the only, mode for bringing the 
dispute to a satisfactory issue; and in the opinion 
of the Court every and great exertion was used in a 
highly judicious manner by the Collector to ascertain 
the respective merits of the claims of the parties, and 
thereon to found as equitable a decision as the diffi- 
cult nature of the case could possibly allow, in 
all of which the Court is of opinion he succeeded, 
and that the Appellants have established nothing to 
justify either reversal or alteration in the judgment 
awarded. ’ ’ 


The Appellants having presented a petition, praying 
for a new trial, which was refused, brought tMs Appeal 
to Her Majesty in Council. 

Mr. Charles Puller, Mr. Jackson, and Mr. Forsyth, 
for the Appellants. 

Both parties having bound themselves by the Deed 
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of reference to abide by the decision of the Pmiohayet, * 845 . 
such award was of binding force and effect, between themok- 
the parties, and it was not competent to the Eespon- 'kutoun-^ 
dents to set it aside, and act upon the decision of a 
different tribunal. Moreover, the decision of . the nfRERA^' 
Sub-Collector, wdaich awards the Jukhiir Sarel to be 

oOORPAL. 

the boundary between the two villages without clearly 
defining its true position, which is the chief matter in 
dispute, leaves the main question undecided: they 
relied on the Bombay Reg. XVII. of 1827, and Bombay 
Reg. VI. of 1830. 


Mr. Wigram, Q.C., Mr. E. J. Lloyd, and Mr. 

Edmund F. Moore, for the Respondents. 

Though the submission to arbitration was properly 
executed, yet it did not constitute a reference within 
the meaning of the Bombay Regulation VII. of 1827. 
It did not specify any time within which such award 
was to be given, and regard being had to the course 
taken by the Government, — ^the appointment of the 
Sub-Collector for the purpose of deciding the dis- 
pute,— the death of one of the ifine arbitrators,— 
the dissent ,on the part of the Respondents, and 
also to the circumstance that the awnrd does not 
appeal’ ever to have been filed, such award was 
not to any extent a binding decision on the par- 
ties, and the Decree of the Sudder Dewanny Court, 
defining the boundary, was fully warranted by the 

evidence. 


The Vice-Chancellor Khight Bruce : 

Their Lordships have felt, and even with the aid o| 
the information eommimicated by the Appellants 
Counsel, still feel,, some difficulty in following' some 
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parts of the proceedings below ; with regard, however, 
The mok- to the objections merely of form, taken here on the 
kunkun- part of the Appellants, after considering them, and 

WADY ^ ^ 

s,. especially giving due weight to the observations upon 
nfRl^^H-'the reference made by the Sudder Judge, to chapter 2, 
soormL 33xiv., of Eegulation XVII. of 1827, and upon the 


4th and 5th sections of Eegulation VI. of 1830, urged 
by the Appellants’ Counsel, their Lordships, though 
not thinking those objections unreasonably taken, or 
without colour, do not feel disposed to accede to them. 


The tendency of the Judicial Committee since its 
institution (as of the Privy Council before), has been, 
not to give way unnecessarily to objections of that 
natuiej and in the present instance, the nature of 
the jurisdiction whence the appeal comes, the nature 
of the proceedings themselves, and the course pursued 
by the Appellants below, render it right, in their Lord- 
ships judgment, to deal with the matter before them 
upon its substance and its merits. And the case so 
viewed has mainly two questions. First,— Ought the 
Court below to have treated the decision of the Fun- 
chayet as correct and binding? Secondly,— If not, 
had the Sub-Collector, Mr. Shaw, and the Court of 
Sudder, adopted the right line of boundary ? 

Upon the first question, the Appellants have con- 
ceded that the decision of the Punchayet is, by the 
Bombay Eegulations of 1827, prevented from having 
the force of a judicial sentence, a judicial determination, 
or o a regular award in a technical sense; while the 
Eespondents on their side have not denied, that it is 
receivable in evidence and to be considered as part of 
^ e ^ materials in the cause. But its conclusiveness, 
enied by the Eespondents, is asserted by the Appel- 
lants, who insist, that it was a binding agreement 
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between the parties to abide by the PmicJiayet’s deter- 
mination, which they say ought to be upheld. Their 
Lordships, however, are of opinion, that if there was kunkun- 
in effect an agreement to abide by the Punchayet’s v. 

. . 1 ■ n .1 • • the ENAM- 

opinicn and determination, and it the opinion was darbrah- 
expressed and the determination made, by those who soorpal. 
it was agreed should do so, (a point -not necessary 
to be decided,) it was nevertheless, and is, the right 
of the Respondents, to contend that the agreement 
and determination do not necessarily bind; and to 
brin.o' forward all the circumstances of the case, for 
the purpose of showing it to be inequitable, that they 
should bind. In a word, to resist the Appellants’ 
demand, so far as it rests on what the Punchctyet did, 
on grounds analogous to some of those on which the 
snecific performance of an agreement may be resisted 
in English Courts of Enuity. What may be the rule 
in case of an effectual reference to arbitration, and an 
award, properly so considered, their Lordships do not 


think it necessary to say ; for in their judgment, having 
regard to the Bombay Regulations of 1827, and the 
undoubted facts of th e ease, an effectual reference to 
arbitration, and an award, properly to be so consi- 


dered, did not exist in the present instance : though, 
if there had been an award, their Lordships are not 
satisfied, that grounds do not appear upon which it is 
invalid, or might have been set aside. Viewed as 
matter of agreement, it is their Lordships opinion, 
from the circumstances of the case, and the whole 
course of proceeding, that reliance cannot be placed 
on ' what the Punchayet have done, and that it would 
be unjust to enforce their decision against the Re- 
spondents. 

With regard to the true line of boundary, their Lord- 
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1845. 

TH£ MOK- 

uddims of 
Kunkun- 
wady 

7 ‘. 

The Enam 
DAR Brah- 
mins OF 

SOORPAL. 


ships think that there is sufficient evidence to show 
that fixed by ih-Q Puncliayet not to be the true line,— a 
conelnsion which they do not solely form from the 
circumstances, that it did not accord with the case 
'alleged on either side. That the line fixed by the 
Judgments against which the Appellants have ap- 
pealed is the true line, does not, in their Lordships’, 
\ iev , cleaily appear ; but the evidence does not j^rove 
any other line more probable. Assuredly the Ap- 
pellants have not established, that either of these 
Judgments is substantially wrong ; and as Mr. Shaw 
appears to have' examined the surface of the disputed 
land himself, and to have bestow^ed care and attention 
upon the subject, it does not seem likely that any 
furthei investigation can materially advance the cause 
of truth or justice ; their Lordships, on the whole, 
consider the right course to be, to dismiss the Appeal 
but without costs. ■ , 
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Anne Casement Appellant, 

AND 

John Williamson Fhlton and Wife - Respondents .* 

On Appeal from the Supreme Court of Judicature at 

Calcutta. 


Indian Wills Act (1838), .9. 7 — C on structioih— ‘Attestation — Suffieiencjj of — 
Aclsnowledgnient hy witness^ if equivalent to signatufe — “Execute* 

Meanmg of — Fresence of 'both attesting witnesses — Necessity fo»r. 

The 7th section of the Indian Wills Act, No. 25, of 1838, enacts 

^'that no Will shall be valid unless it shall be in wnting) and 

executed in manner hereinafter mentioned (that is to say), it shall 
be signed at the foot or end thereof by the Testator, or by some 

other person in his presence, and by his direction, and such signa- 
ture shall be made, or acknowledged by the Testator, in the presence of two 
or more witnesses, present at the same time ; and such witnesses shall 
subscribe the Will in the ]oresenee of the Testator, but no form of attesta- 
tion shall be necessary.’^ 

A Testator signed his Will in the presence of a witness, who subscribed 
it in his presence ; and some time afterwards, upon the arrival of another 
witness, the Testator, in the joint presence of the former witness,* and the 
other subscribing witness, acknowledged his subscription at the foot of 
the Will. The second witness then subscribed the Will, and the first mt- 
ness, in , his and the Testator's presence, acknowledged his subscription, 
but did not re-subscribe. 

■ Held by the Judicial Committee (afarmiiig the sentence of the Supreme 
Court at Calcutta), that the requirements of the Act had not been suffi- 
ciently complied with ; it being necessary that both witnesses should be 
jointly present at the same act of the Testator, and jointly subscribe it in 
his presence. 

Whether the rules of the Ecclesiastical Courts in Doctors' Commons re- 
lating to the doctrine of pre-emption of Appeal, apply to an Ecclesiastical 
cause in the Supreme Court at Calcutta, so as to deprive a party of the 
Charter right to appeal within six months from the decree, %(t. Quw re I ^ 

This was an Appeal from a sentence of the ' Sh- * 
preme Court of Judicature at Calcutta, on the Eccle- 1^45. _ 

Present: Members of the Lord Brougham, 

the Vice-Chaneellor Knight Bruce, ,the Right Hon. Dr. LusMngton, 
and the Right Hon. T. Pemberton Leigh. 

■ Privy Gouneillors, — ■A.ssesh'ors,— Sir E. H. Bast, Bart., Sir A. 

Johnston, Knt., and Sir E. Ryan, Knt. „ . _ 

. . . ^ , > y . ■ ** V . 

2d 
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Casement 

V, 

Fulton. 


siastical side, which rejected an allegation, propound- 
ing an instrument, hearing date the 14th of April 1844, 
as the Will of Sir William Casement, the deceased in 
the cause, late a Major-General in the service of the 
East India Company. 

The allegation was filed by the Appellant, as the 
widow of the deceased, and his Executrix named in 
the instrument in question, propounding it for proof, in 
solemn form of law. 

The Respondents were the next of kin of the de- 
ceased. 


The allegation pleaded in substance, that the de- 
ceased, while resident at Cassipore, in the suburbs of 
Calcutta, was, on the 14th of April 1844, attacked by 
cholera (whereof he afterwards died), and being sensi- 
ble of the dangerous character of his malady, ex- 
pressed to Lieutenant-Colonel Francis Spencer Haw- 
kins, his intention to leave the whole of his property to 
his vdfe, and requested him to lose no time in getting 
a Will prepared for him to execute, to carry out that 
intention, and nominating the Appellant Executrix, and 
Mr. Brown Roberts and Colonel Hawkins Executors, 
ox such Will. That, pursuant to this request. Colonel 
Hatvkms had a Will prepared at Calcutta, and on his 
return with the same to Cassipore, he found Mr. 

icholson, one of the medical attendants, in attendance 
upon the Testator, and immediately, in his presence, 
produced the Will in question to the Testator, who, 
a ter reading it over attentively, signed his name at 
the foot or end of the Will as he lay on his couch, and 
^r. Ntcholson, m whose sight and presence it had 
been signed, then took the Will and subscribed his 
name 0 1 at a table in the adjoining room, which 
Stood m sight of the Testator’s couch, there bMng no 
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other convenience for writing in the same room ; and 
Colonel Hawkins and Mr. iVic/ioiso® then awaited the 
letnm of ]VIr, GaTcI'S^n tiom Galctiitaf in order to com- 
plete the execution of the Will. That upon Mr. Gar- 
den’s arrival at the Testator’s, about two hours after- 
wards, Colonel Hawkins, who, with Mr. Nicholson, had 
continued in attendance upon the Testator, produced 
the "Will, and ie(^uested him to attest the Testator’s 
signature to it ; Mr. Garden, however, required that 
the signature should be first acknowledged by the Tes- 
tator in his presence, and the three went up to the 
couch where the Testator was still lying, when the 
Testator acknowledged his signature to the Will, and 
the same to be his "W ill, in the presence ot kfr. Nichol- 
son and Mr. Garden, present at the same time ; after 
which, Mr. Garden subscribed precisely in the same 
manner, and under the same circumstances, as Mr. 
Nicholson had done ; and Mr. Nicholson at the same 
time, having already signed and subscribed the Will, 
thought it unnecessary to subscribe the same again, but 
acknowledged his subscription, then already at the foot 
ot the Will, both in Mr. Garden’s presence, and in that 
of the Testator. The allegation further pleaded that the 
Testator was a British subject, and, at the time of his 
death, was domiciled at Fort William — ^that he left 
goods within the province of Bengal, and within the 
jurisdiction of the Court. 

A caveat against granting probate of the alleged 
Will, having been entered on the part of the Respon- 
dents, they filed an exceptive allegation to the admis- 
sion of the above allegation or condidit, protesting 
against the same for its nullity, its inapplicability, its 
indefinitiveness, its obscurity, and its insufiSciency. 

The admissibility of the allegation was argued before 

2 D 2 
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Sir Lmvrence Peel, Chief Justice, Sir John Peter Grant 
Casement and Sir Henry Wilmot Set on, on the 1st of June 
fuLTON. 1844, and the Court took time to consider its judg- 
ment until the 8th of July following, on wldch day Sh’ 
Laivrence Peel delivered the unanimous judgment of the 
Court, admitting the exceptive allegation, and rejeetino' 
the allegation propounding the Will, and decreeing the 
costs of both parties to be paid out of the estate. 

On the 13th of August, the Proctor of the Appel- 
lant dissented from the sentence of the 8tli July, and 
protested of the nullity of the same, and of a grievance, 
and of appealing from the same within the time allowed 
by the Charter (a). On the 12tli of December, the 

Appellant filed her Petition for leave to api)eal from the 
rejection of the allegation. 

This Petition Avas opposed on behalf of the Re- 
spondents, and the matter argued before Sir Lawrence 
Peel, who gave judgment, allowing the appeal. 

The Appeal now came on for hearing, when the Re- 
spondents’ counsel took a preliminary objection to its 
competency ; contending that, by the tnie construc- 

(«) This part of the Cliarter is as follows And we do hereby 
.also reserve to ourself, our heirs and .sneeessors, in our or their 
rnw Council, full power and authority, upon the hiimhle Petition of 
any person or persons aggrieved by a judgment, decree, or decretal or 
0 er order or rule of the said Supreme Court of Judicature at Fort 

T: ‘here- 

re<.lt limitations, re.strictions and 

iG^iuBtionSj fis WG or tliov fif i x r* 

varv 1 7 . 01- 

meet ^ Pro «« to US or them shall seem 

Supreme cTurt f T r ”” ‘''PPeal shall be allowed by the said 

thi Ltfik™ .i. „„,h, f,„ 

plains j oL and”imW the 

the •sum-.bf 1,000 pagodas.. ■ 
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tion of tlie Charter of Justice, wMeh gave the Supreme 
Court ecclesiastical jurisdiction in Bengal, and directed casement 
that the Court should be governed by the same rules fulton. 
as the Bcelesiastical Coiirts in the Diocese of London, 
and the general principles and practice of the Eccle- 
siastical Courts which prevail in India, at the time 
when the Appellant filed her Petition for leave to 
appeal, namely, on the 12th of Decemher 1844, her 
right of appeal was lost and pre-empted, no appeal 
having been asserted within sis days. Voet {a), Greg 
V. Greg (h), Schultes v. Hodgson (c), Lloyd v. Poole {d), 

The Ship Clifton (e). That the latter part of the 
Cfiiarter giving six months time to appeal from all 
original judgments, decrees, or decretal or other rules 
or orders of the Court, did not take away the general 
Ecclesiastical law, which required that an appeal must 
be asserted within six days, and that, therefore, the 
Supreme Court could not legally grant leave to appeal 
after that time. 

Their Lordships did not call upon the Appellant’s 
counsel in support of the right to appeal, and reserved 
their opinion upon the objection until they gave judg- 
ment in the cause. 


Sir Thomas Wilde, Mr. F. Kelly, Q. C., Dr. Addams, 
and Mr. Kir-wan, for the Appellant ; and 


Mr. T-imier, Q.C., Dr. Harding, and Mr. MaKng, 
for the Respondents. 

The question was, whether the requisites of the 7th 
section of the Indian Will Act, No. 25 of 1838 (/), 


(a) Pandect. Lib. 49, Tit. 4, Aleiatns de Appellatione, .s. 9 & 29. 
(h) 2 Add. 276. (C 1 Add. 105.; ^ ^ ^ 

[d) 3 Hagg. Bee. Rep. 477. (e) 3 Knapp, P. C. Cases, 375 

^f) Tins section is a -eopy o£ tlie-9tli section of tlie Bnglisli 
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had been sufficiently complied with, the Will being 
Casement signed by the Testator in the presence of only one 
Fulton, witness, though acknowledged by him in the presence 
of two mtnesses present at the same time, one of 
whom, having previously signed in the presence of 
the Testator, acknowledged his signature in the pre- 
sence of the other witness, and both witnesses sub- 
sciibed the TYill in the presence of the Testator. 


It was argued, that the acknowledgment of the 
first witness to his previous subscription was equi- 
valent to re-subscription. That an important distinc- 
tion existed between the 9th section of the English 
Will Act,^ 1 Fic#., c. 26, and the 7th section of the 
Indian Will Act, inasmuch as the former Act required 
that the witnesses should attest and subscribe, whereas 
in the latter, the word attest is omitted, and the wit: 
ness only required to subscribe. Moore v. Kina (a). 
In the goods of Byrd {h). In the goods of Olding (c). 

ooper V Bochett (d). Ilott v. Genge (e). Hudson v. 
^arher (f) That the words in the English Act, 
attest and subscribe,” in the 9th section, were bor- 
rowed from the Statute of Frauds, and should receive 


Act, 1 Yict., chap. 26, mth the 
it IS as follows : — 


omission of the words, 


^^shall attest,^^ 


shall be in writk7 ““less it 

(«». is b, it-'Z bZ“ ::zzz 

sat. E , aisnea at tae toot or end thereof bv the 

lestator, or by some other -npraAn i,* . ^ 

tinn 1, • P in his presence and by his dlirpr* 

tator Ir. fE shall be made or acknowledged by the Tes 

tator, in the presence of two or more ivitnesses nre=,Lf f pe ' ^ 

time, and such witnesses shall subscribe the WMT !f 

tke Testator, but no form of attestation shall be necUrJ.f " 

M ‘ p. c. c.., ;;; j 



401 


ON APPEALS PROM THE EAST INDIES. 

the same construction. Harrison v. Elwin {a). That 
by the Statute of Frauds, the validity of a subsequent casement 
acknowledgment by subscribing witnesses, of their sig- fulton. 
natures, was recognised in Risley v. Temple {b). Gray- 
son V. Atkinson (c). White v. The Trustees of the Bri- 
tish Museum {d). Qryle v. Gryle (e). Peate v. Ougly if). 

Ellis V. Smith {g). Burdett v. Spilsbury (h). Price v. 

Smith (i). Trimmer y. Jackson if). Eoberis, on Frauds, 
ch. 5, p. 304-308, and Sir E. Ryan’s Charge. SmouU’s 
Buies, 2 vol. App. 51, were also referred to. 


Lord Bkoijgham: 

General Sir William Casement being stricken with My 
sholera, made his last Will in -writing, on the 16th of — ^ 

April 1844, in his house, near Calcutta, and signed it, 
in the presence of Siryi'On Nicholson, his medical atten- 
dant, who also subscribed it in his presence, being in 
the next room, a few yards from the General, and in 
full view of him. Another witness, Alexander Garden, 
was bixnight, some hours after, to the apartment, and 
signed it, after hearing the General acknowledge his 
subscription, and Mr. Nicholson, his fellow witness, 
also acknowledged his subscription. Moreover, both 
'the General and Mr. Nicholson were present when Mr. 
Garden subscribed. The question, and the only ques- 
tion arising upon the factum, is, whether or not the 
subscription of the two witnesses was so made, as to 
comply with the statutory requisition, the signature of 
Nicholson being not made but only acknowledged in 
Garden’s presence; and the determination of this 


(a) 3 Q. B. Rep. 117. 
(c) 2 Ves. Sen. 454. 
(e) 2 Atk. 177. 

(g) 1 Ves. Jnn. 11. 
(i) Willes Rep. 1. 


(6) Skinner, 107. 

{d) 6 Bing. 310. 

(/) Comyns’ Rep. 196. 

(h) 6 Man & Gr. 386. 

(j) Cited 4 Burn, Ece. L. 102-182. 
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__ question must be governed of course by tlie construe- 
CASRAIB.NT tion put upon the statutory provision, Aviiich we mav 
s-m.ioN. take to be that of the Indian Will Act, sec. vii 
copied from the English Act, 1 Viet. c. 26, s. ix., wiih 
the single omission of the Avords '‘attest and” after 
“shall,” and before “subscribe.” We are clearly of 
opinion, that this alteration, can make no dilferenee in 
the construction, and, therefore, Ave are to deal with 
the question, as if it had arisen upon the English St-i- 
tute.^ The Court below held the execution no't: t o be "a 
sufficient compliance A\’ith the Act, and wc have come 
after a very full hearing of the case, and after delibe- 
rately considering the whole question, to the same con- 
clusion, AAuthout any doubt or hesitation. 

The Statute of Frauds (29 Car. II., c. 3, s. 5) re- 
quires the Will to be signed liy the Testator, in’ the 
presence of the Acitnesses ; nevertheless, the construc- 
tion put upon that important provision has been, that 
aai acknowledgment is equivalent to a signature. How 
ai this latitude of interpretation was justified in prin- 
ciple Ave need not now stop to inquire, else it might 
veil be suggested that to do an act in the presence^ of 
a yuness, and to acknowledge having done it Avhen the 
less AAms not present, are tAvo entirely different 
things as different as the Avitnessing a fact'or act, ^d 
Lie witnessing a confession of that fact or act. But 

iieA^erffmV^*^ 1 objection; we mav, 

Lilt tS'L 

consider^f admitted the force of such 

cni delations, ^ given to the 

statutory provision by their predecessors, Avho fir 

m I,o2, was first eaUed upon to adopt this eoustrno 
t.on, he expressed that it had for a long while bee, 
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vexata qiwestio ; but still he felt the Aveight of authority 
too gieat lO adopt the course he manifestly inclined to. 
Gtciifso'ti \. A-tK'inson (2 Ves. Sen. 454). Two Amars 
aftei, the point AAms more solemnly considered in Ellis x. 
Smith (1 Ves. Jun. 11), and adjudged by the same great 
laAvyer, Avho then had the assistance of Sir J. Strange, 
^ViJies, C. a., and Earher, 0. H. All these emi- 
nent men expressed their opinion, that had the ques- 
tion been open, and that they AA'^ere called upon hoax to 
decide it for the first time, they should not have held 
aeknoAAdedgments sufficient. But they found, on ex- 
amining the cases, that the case AA’as not res integra, 
Tt had been held, that acknoAAdedgment Avas equiA^alent 
to signing, by Lord Jeff ergs (Skinner, 227), by Trevor, 
C. J. (Com. 197), and by Lord King, in Dormer v. 
Thurland (2 P. TV. 260) ; noi’ was there to be found 
any conflicting authority except the supposed obihtr 
dictum of Lord Holt, in Lee v. Lihh (Garth. 35-8), of 
which Wildes, C. J., said (1 V7es. Jun. 13), that ‘‘many 
things Avere ascribed to that great man, Avhich, on exa- 
mination, his Lordship had found neA*ei' to liaAm been 
said by him,” and he adds, that “ oUtmr dicta” were 
frequently nunguam dicta.” Their Lordships, there- 
fore, all considered the matter as not “res integra” but 

res judicata, ’ and held that it AA'^as the safer and wiser 
course “stare decisis.” 

We are thus fully AAhrranted in refusing to carry one 
step further, a construction Avhich so great a Aveight of 
authority lamented, and slioAved to ha\’-e been ill-ad- 
Aused in its inception, and Ave are left in no doubt hoAV 
these eminent Judges Avould have dealt AAuth the present 
attempt to extend the latitude already gLmn. They 
never would have held, that a Avutness aeknowledging 
his subscription in the presence of his felioAV-witness 
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was equivalent to liis signing in that fellow- witness’s 
presence. 

It is further to be observed, that the new Act ex- 
pressly allows the acknowledgment of the Testator to 
be as good as the signature, adopting the construction 
put on the Statute of Frauds by judicial decision. But 
it says nothing of the witnesses acknowledging. This 
is a very strong argument in favour of rejecting the 
proposed extension ; for surely, had the legislature 
meant to make acknowledgment equivalent to signing 
in both cases, the word acknowledge would have been 

repeated in connection with the attestation ; which it 
is not. 

Let us now see, then, if the other argument of the 
Appellants is better founded — ^that which denies the 

Statute to require a signature of both witnesses in each 
other’s presence. 

Here we must observe, that though the Act adopts 
the large construction, as regards acknowledgment, 
it imposes new requisitions, as to attestations. The 
Statute of Frauds did not require that the witnesses 
to the subscription of the Testator should be present 
at the same time. But the new Act does require 
this. The Testator shall sign in the presence of two 
or more witnesses, present at the same time ; and no 
doubt this is a most wholesome addition, and one 
tending to secure the compliance with what was mani- 
festly the intention of the legislature in the older 
Act ; for, if one Witness may be present one day, and 
another a different day, perhaps at an interval of 
years, how can we say that both attest the same fact 
that important fact for which their presence is re- 
quired— the capacity of the Testator? He might be 
sane one day and insane another ; and thus his*"eapa- 
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city would only be attested by a single witness, because 
his two different conditions would only have one wit- 
ness each. 

It is not, pei'haps, so importaut that the witnesses 


sliould both sign in each other’s presence ; neverthe- 
less, it is of importance, for it gives an additional 
security against fraud or mistake, the signature being 
an act — the acknowledgment only a word. But be 
tlie reason what it may, if the law has said that 
th.e witnesses must sign in each other’s presence, we 
are bound ; and there can be no reasonable doubt 
raised, that the words of the Act amount to this 


requisition — the Testator is to sign or acknowledge in 
tile presence of the witnesses present at the same 


‘ ‘ time. ’ ’ He is not to sign or acknowledge before the 
witnesses present at different times. But here he has 
acknowledged before them, present at the same time. 
Tlieii must the witnesses who subscribe be present at 
tlie same time? We think the words admit of no 
other construction, for it is “and such witnesses shall 
subscribe.” Now this forms one sentence, with the 
pi'eceding words, “present at the same time,” and 


1845. 

V wiw yii"« Mai 

Casement 

V, 

Fulton, 


‘ ‘ such ’ ’ must plainly be read, — such present wit- 
nesses, or such witnesses so being present at the 
same time. “Such” describes not merely the names 
of the witnesses, but all that is previously enacted 
respecting them. One quality of these witnesses is 
their being present at the same time. Therefore, we 
cannot limit the meaning of the large word of refer- 
ence, “such,” to the mere names or persons of the 
ivitnesses ; it must embrace what had just been said 
of their presence ; it must mean “the witnesses, &c., 
present at the same time.” 


To be sure, a very short end would be made of this 


ni~-55 
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controversy, were we to read the enactment as we are 
Casement called upon to do in the argument, and, stopping 
Fulton, short at the early part of the section, we were to sup- 
pose that “executed in manner hereinafter men- 
tioned,” refers only to the signing or acknowledging 
by the Testator, and not to the attestation of the wit- 


nesses. But so extraordinary a construction would also 
make a short end of the whole provision, and would 
dispense with the necessity of any witnesses at all 
and of any subscription by witnesses, whether in each 
other’s presence or not ; for the Statute very probably 
would be confined to the not executing by the Tes- 
tator, and no further invahdity could possibly arise 
from any want of attestation. Nothing can be more 
hopeless than this argument. It is rested upon the 
supposed application of the word “execution” to the 
Testator’s part alone ; for they say that the Testator 


executes, the witnesses attest. But this is utterly un- 
true.^ The Testator does not execute ; he makes and 
publishes. In truth, the word execute applies to a 
deed,, rather than to a will, and occurs not at all in the 
5th section of the Statute of Frauds. In the Statute 
of WiUs, 32 Ren. VIII., and 34, 35 Hen. VIII., it 
occurs, but only as applied to other instruments than 
Wills ,• “other acts,” as they are termed. It is cer- 
tainly to be wished, that in framing Statutes, the same 
words should always be employed in the same sense, 
and that the introduction of new terms, in dealing with 
the same matter, should be avoided. Yet we cannot 
say Ahat the word “execute” is used by the framers 
0 IS AcVm any other than a correct and technical 
sense, t is employed plainly to designate the whole 
operation, including both the signature or acknowledg- 
ment of the Testator, and the attestation of the sub- 
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scribing -witnesses, and it is not used at all to designate 1845 
the Testator’s part alone. The same use is mad-G of casement 
the word in the great case already referred to, of Ellis folton. 
Y. Smith. Lord Hardwicke (1 Ves. Jun. 16) afterwards 
uses execution to mean the whole operation. The Mas- 
ter of the Bolls {ib. 14) uses it in the same sense. 

The Cb.ief Justice and Chief Baron use it to designate 
the makiug- and publishing. Nay, the learned persons 
who drew np the present Appellant’s case, and who 
use this argument, have, in one page of their case, 
used the word in all its senses, both as designating the 
making and publishing by the Testator, and the whole 
act of making, pubhshing, and attesting. We, there- 
fore, at once reject the argument, grounded upon this 
commentary on the word executed. 

Agreeing altogether, as we do, with the Court be- 
low, on tBe merits, we are relieved from the necessity 
of deciding the preliminary question, whether or not 
the proceedings of the Appellant pre-empt this Appeal. 

Had we differed with the Judgment below, we must 
have disposed of that question. It now becomes 
wholly unnecessary so to do. We only say that our 
present Judgment does not in any way touch it, and 
that we certainly give no opinion at variance with the 
law and practice of Doctors’ Commons on this head. 

The question does not come before us. 

The J udgment appealed from must be affirmed. 

The costs of all parties, both here and below, to come 
out of tlie estate. 
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Hbnby rAwcBTT and otliBrs - - - Appellants, 

AND 

Thb Justices ob Bombay - - - Respondents* 

On Appeal from the Supreme Court of Judicature at 

Bombay. 

Eighway rate — Principles of cmessmoit — Staiute 33 Geo. Ill, c. 52 
s. 158 — Construction. ^ 

By Stat, 33, Geo. III., c. 52, s. 158, (for, among other things, 
making better provisions for the good order and Government of 
the towns of Calcutta, Madras and Bombay,) assessments are directed to 
be made on the owners or occupiers of houses, buildings and grounds, 
cording to the true and real annual values thereof.'^ 

Upon a rate made in pursuance of this Statute, the Quarter Sessions 
at Bombay assessed the annual value of a cotton pressing factory, having 
lixed machinery, upon the gross receipts, after making an allowance of 
ten per cent, for tenants' ijrofits. Held by the Judicial Committee, re- 
versing the Order of Comirmation of the Sessions, by the Supreme 
Court, and quashing the rate, that the princixile of the assessment was 
erroneous, the proper ^measure of rateable value of the building being the 
rent (subject to the deductions required by the Statute 0 and 7 Tfm. IV. 

c. 96) that the building might reasonably be expected to be let for, to a 
yearly tenant. 

i 9 th& 2 oth by the Appellants, against a rate, made on 

the 13th of February 1844, for cleansing, watching and 
repairing the streets in Bombay, under the Statute 33 
Geo. III., c. 52, s. 158, t upon certain warehouses and 

‘Piesent. JMembers .of the Judicicil Committee , — Lord Brougham, 
the Vice-Chancellor Knight Bruce, the Eight Hon. Dr. Lushington, 
and the Eight Hon. T. Pemberton Leigh. 

Privy Councillors, —Hsscasors,— Sir E. H. East, Bart., Sir A. 
Johnston, Knt., and Sir E. Ryan, Knt. 

i I hat it shall and may be lawful to and for the Justices of the 
Peace within or for the Presidencies of Fort William, Fort Saint 
Geo'ige, and Bombay, respectively, for the time being, or the major 
part of them, from time to time assembled at their General or Quarter 
Sessions, to appomt scavengers for cleansing the streets of the said 
towns or factoiies of Calcutta, Madras, and Bombay, respectively, and 
to nominate and appoint such persons, as they shall think fit in that 
behalf, and also to order the watching and repairing of the streets 
therein, as they respectively shall judge necessary, and for the pur- 
pose of defraying the expenses thereof from time to time to make 
an equal assessment or assessments, on the owners or occupiers 
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premises situate at Bombay, and known as the Apollo 
Cotton Screw and Presses, belonging to the Appellants. Fawcett 
The rate was appealed against, to the Quarter Sessions the jus- 

a. AX X A TICE^ OF 

of Bombay^ and ws by that Court coiinrmed, subject to Bombay. 
the oioinion of the Supreme Court of Judicature at 
Bombay, upon the following special ease. 

By articles of agreemeait made and entered into on 
the 16th of August 1837, certain European, Maho- 
meclan, Hindoo and Parsee merchants of Bombay, 
to the number of thirty, interested in the cotton trade. 


o£ houses, hnildinss, n.nd j^roimds, in the said towns or factories 
respectively, according- to the true and real annual values thereof, 
so that the whole of such assessment or assessments shall not exceed 
in any one year the proportion of one-twentieth part of the gross 
annual yalue's thereof respeetiyely, unless any higher rate of assess- 
ment shall in the judgment of the Goyemor-General in Council, or 
Governor in Council, of the said respective Presidencies, become essen- 
tially necessary for the cleansing, Avatehing, or repairing thereof, m 
which ease the' sa.id Governor-General in Council, or Governor in 
Council, shall, and may, on any such urgent occasion, by Order in 
Council, authorise a further assessment, not exceeding in any one year 
the half part of the amount of the ordinary annual assessment herem- 
before limited ; and that it shall be thereupon lawful for the said jus- 
tices to make a. further assessment according to the tenor of such 
order, and not otherwuse, or in any other manner ; and that all and 
every such n.sRcssment or assessments shall, and may, from time to 
time, be levied and collected by such person or persons, and in such 
manner, as the said ju.stices, by their order in session, shall direct and 
appoint in that behalf, and the money thereby raised shall be employed 
.and disposed of, according to the orders and directions of the said 
justices in session respectively, for and towards the repairing, Avatch- 
ing, and cleansing the said streets, and for no other purpose ; and 
that the said assessments being alloAved, under the hands and seals of 
sneh justices, or any two or more of them, shall and may he leYied 
by wari'ant under their hands and seals, or the hands and seals of 
any two of them, by distress and sale of the p^oods and chattels of any 
person or persons not paying the same within eight days after de- 
mand, rendering the overplns (if any be) to the same person or per- 
sons, the necessary charg:es of making, keeping^ arid selling sne 

distress or distresses being* first deducted. . ■ ; • ^ . 
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^ agreed to carry on in copartnership together at Bom- 
Fawcett }) ay ^ from the 1st day of May 1836, until the 30th 

^Es'oE 1856, the business of storing, scremng 

bombav. and pacldng cotton, in certain houses and premises 
known as the Apollo Cotton Screws, under the name 
style and firm of the Cotton Press Company, and 
undertook to promote, by all possible lawful wavs and 
means the interest of the said copartnership, and 
agreed, that should any member of the said copartner- 
s ip employ any other cotton screw or screws, than 
those belonging to the said Apollo Cotton Press Com- 
pany Without previously assigning a satisfactorv rea- 
son to the managing committee of the copartnership 
such member should not only forfeit his dividend o^ 

P r each share in the copartnership, held by 
such member, should be levied. 

sJllT r" “‘y® ’'Moh is in Ml force 

nd operation, the Company are now in the ooonpation 

as „™rs, of two large warehouses, situate respeLely 

SoSir ^thin the Port Walls of 

macht ® TOrehouses, extensive and powerful 

eiy IS erected and supported by strong masoniw 

1‘nme^ and packed into bales ready for 

smpment and exportation. * 

The purchase-money of the abovfi Knna- 

ed to two laUs of rupees , the cost rp~”nd 

erecting the machinery therein, amounted altogether 

to the sum of eight of rupees. altogether 

ton^^standiW f machinery a bale of cot- 
when brought to the warehoT>«« • / ^ 

and fliflrt 1 1 ^^J^^ehouse, is reduced to two feet 
and then packed and corded very strongly ready M 

measurement and shipment. ' * 
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No impressed cotton is exported from Bombay. 

There are four other cotton screws existing, and in 
operation in Bombay. 

The motive power in all these screws is applied by 
men using capstan bars, as in a ship, but in the presses 
of the Company, although the motive power is the 
same and applied in the same manner as in their own 
and the other screws, less human labour is required, 
owing to the peculiar nature of the machinery. 

The average total number of bales of cotton, annn- 


1845* 


Fawcett 

THE Jus- 
tices OF 
Bombay. 


ally prepared for exportation, at the several presses 
and screws in Bombay, amounts to about four hundred 
and fifty thousand. 

Of this number, one hundred thousand bales, or 
two-ninths, belong to the members of the Company 
individually, and are prepared at their presses; of the 
remaining bales, two hundred thousand at the least 

are also pressed at the Apollo presses. 

A rupee and a half is charged, as well at the cotton 
presses and screws of the Company, as at the pi’ivate 
screws, for compressing and packing a bale of cotton. 

No other charge is made, or fee - received, by the 
Company or owners of the other screws. 

. The gross receipts of the Company during 
the year immediately preceding the as- 
sessment were . . - • ■ • Rupees 450,000 

The expenses of management, office, esta- 
blishment, &c., keeping the property 
in repair, insurance, taxes payable to 
Government, including an allowance 
of ten por cent, on the gross receipts 
for tenants’ profits, were • • Eupees 150,000 

Leaving a net residue of Eupees 300,000 

2 b 
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Fawcett 

V. 

THE Jus- 
tices or 

BOMBAY. 


The cotton presses or screws in the island of Bombay 
have not, previously to the present rate, been assessed, as 
improving the value of the buildings in which they have 
been erected and worked. 


The rate which has been imposed by the Justices, 
under the provisions of the 33rd Geo. III., e. 52, 
see. 158, has been confirmed on two principles: 
First, That the true and real annual value of the 
warehouses and premises, on which the Company 
carry on their business, is to be estimated aecordine- 
to the rent, at which the premises might reasonablv 
be expected to let for a year, to a tenant enjoying all 
the profits and advantages which accrue to the Com- 
pany, from the pressing of their own cotton under 
the terms of their partnership agreement: and that 
such rent must be assumed, for the purposes of the 
rate, to be the gross receipts of the Company, derived 
from pressing and packing cotton (whether belonging 
to the Members of the Company or not), or otherwise 
for the use of their warehouses, minus the actual 
expenditure incurred in the management and con- 
duct of the business, repairs to the machinery and 
building, insurance, taxes payable to Government, and 

other outgoings, and. a reasonable allowance for tenants’ 
profits. 

Secondly, That in estimating, for the purposes of 
the rate, the true and real annual value of the pre- 
mises, by the rent, at which they might reasonably be 
supposed to let to a tenant from year to year, not 
entitled to the advantages enjoyed by the Company, 
under the terms of theii' partnership contract, the 
Justices must assunie such rent to be the present 
gross receipts of the Company, less the disbursements, 
above mentioned, and reasonable allowance for tenants’ 
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profits ; the aggregate quantity of cotton annu- ,^^45- 

ally exported from Bombay, mnst be divided amongst Fawcett 
+>.a -five, and only cotton presses and screws, now exist- thejus- 

TUe J-iv , ^ j., , , TICES OJP 

in O' aiicl in operation, the quantity prepared at one Bombay. 
press or screiv for exportation, cannot be diminished, 
without an increased resort to the others; and as the 
Justices could not assume, for the purposes of the 
assessraeiit, a probable increase of employment in the 
other presses, so they cannot assume that there v’-oiild 
be a decrease in the resort to the presses in question, 
if in tlie hands of a tenant. The Company, on the 
other liaiid, contend, that as the cotton presses in 
this island have never hitherto been assessed, as im- 
proving’ the value of the buildings in which they have 
been worlced, they ought not now to be assessed on 
such improved value; but that even if they are liable 
to be assessed, on such improved value, that under 
the 158th section of the 33rd Geo. III., c. 52, the 
thing to be rated is the building, according to the true 
and real annual value thereof; that, therefore, the 
building-, with the fixtures annexed, is the thing to be 
rated, and that its value is what it would let for, exclu- 
sively of the profits of the trade carried on therein, 
or that rent which the Company would be forced to 
pay, if the premises were not their own property; and 
that to rate the building upon the principle contended 
for by the Respondents, would be, not to rate the 
building-, but to rate the industry and capital of the 
ovmers, and the quantity of labour and current expen- 
diture vhich they laid out on the premises, and that 
inasmnch as it is impossible (otherwise than from the 
rate hereinbefore stated) to obtain evidence of what par- 
ticular sum the buildings, with the machinery therein, 
would produce, if let at an annual rent, to persons 

2 B 2 
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willing to carry on the same business therein, that 

Fawcett the rent at which the buildings and machinery might 

the jus- reasonably be supposed to produce, would be a sum 

TICES Ot^ 

lioMBAv. equal to the amount of six pounds per cent, on that 
sum which the erection of the building and machinery 
therein have actually cost the Proprietors. 

Money invested in the erection of dwelling-houses, or 
warehouses, or buildings of any nature, in Bomlay, does 
not produce, on the average, under any circumstances, 
more than six per cent, per annum, net profits. 

The questions for the opinion of the Court are, whe- 
ther the Company are rateable upon the principles on 
which the assessment has been made, or on either of 
those contended for by the Company, that is to say,— 
First, "Whether the machinei'y and presses have 
been properly taken into consideration, in estimating 
the assessible value of the premises, either as being 
part of the buildings and warehouses themselves, or as 
improving the annual value thereof, or whether the 

rate should not have been confined to the buildings 
alone. 

Second, Whether, assuming the Court to adopt the 
affirmative of the first part of the above question, the 
rateable annual value of the premises is that at which 
they might be supposed to let to a tenant for a year, 
entitled to the advantages which the Company now 
enjoy under their partnership contract ; and, if so, 
whether that rent has been properly estimated, by 
taking ae gross receipts of the Company, minus the 
expenditure above mentioned. 

Third, Assuming the Court to adopt the affirmative 
of the first, and the negative of the second question, 
the question then will be, whether the rent at which 

be supposed to let to a tenant for 
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a year, not entitled to the advantages now enjoyed by *845. 

» 

the Company under their partnership contract, should Fawcett 
not be estimated by the gross receipts of the Company, the jus- 
less the deductions before mentioned, according to the Bombay. 
second principles on which the rate was confirmed ; 
or, whether it should be estimated by the amount, ex- 
clusive of the profits of the trade carried on therein, 
or that rent which the Company would be forced to 
pay if the premises were not their own property ; 
whether the rateable annual value of the premises 
should be estimated by the gross receipts of the Com- 
pany, less the deductions before mentioned, on either 
of the principles on which the rate has proceeded. 

Whether the amount, for which the premises in 
question are liable to be rated, is not that sum exclu- 
sive of the profits of the trade carried on therein, which 
the Company would be forced to pay for them if the 
premises were not their own property ; and whether, 
for the purposes of this rate, that sum must not be as- 
sumed to be rupees sixty thousand, or six per cent, 
on that sum which the buildings and the machinery 
therein have cost the Company. 

If the Court should adopt either of the principles, 
on which the rate has been made, the rate is to be 
confirmed ; should the Court be of opinion that the 
machinery has been improperly taken into considera- 
tion, in estimating the assessible value of the premises, 
the rate is to be reduced to rupees nine hundred. 

And if the Court should be of opinion, that although 
the machinery has been properly included, the rent at 
which the whole would let to a tenant should be as- 
sumed at six per cent, interest, on the amount of 
capital laid out in the purchase and erection of the 
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buildings and machinery, then the rate is to be reduced 
Fawcett to rupees three thousand. 

V, 

TicEs^oF Septemher 1844, the Special Case 

Bombay, -^as argued before the Judges of the Supreme Court, 

who thereupon oi'dered and adjudged, that the said 
rate should be confirmed, with costs. 

The Appellants, having obtained leave of the Supreme 
Court, brought the present Appeal. 

Mr. F. Kelly, Q. C., Mr. S. Wortley, Q. C., and 
Sir John Bayley, for the Appellants. 

The judgment of the Court cannot be maintained. 
The principle upon which the warehouses and premises 
have been rated and assessed, is not the true or cor- 
rect principle. It proceeds upon the authority of The 
Queen v. The London and South W estern Railway 
Company (a). The Queen v. The Grand’ Junction Rail- 
way Cofnpany (h). Neither of these cases apply. They 
relate to poor rates, and have arisen upon Railways. 
The present is a highway rate founded upon the Sta- 
tute 33 Geo. III., c. 52. The 52nd section directs the 
rate to be made on houses, buildings and grounds, ac- 
cording to the true and real annual value thereof ; there 
is nothing which can include trade, profits, fixtures, or 
stock in trade, yet the rate imposed is a rate upon the 
profits, derived by the Appellants from the use and ap- 
plication of the machinery, employed by them within 
the warehouse and buildings. It is a rate upon the 
skill, industry, and personal exertions used and em- 
ployed by the Appellants, in the exercising and carry- 
ing on of the business and the profits of the Appellants, 
especially derived therefrom. The rate has been made 

(a) 1 Q. B. Reps. 658, (&) 4 Q. B. Reps. 18, 
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and assessed in the absence of any legal or sufficient 1845. 
proof of the rateable value, even if made on a correct 
principle. The proper allowances and deductions from th^jus- 
the gross annual value of the premises have not been Bombay 
made, which are essential to ascertain the legal rateable 
value. The Court at Bombay made a deduction of ten 
per cent, on the gross receipts for tenants’ profits, which 
is not a sufficient or proper allowance. In the cases of 
TJie Queen v. The London and South Western Railway 
Company, and The Queen v. The Grand Junction Rail- 
way Company, twenty per cent, was deducted. They 
have made no allowance for outlay of capital, or for a 
fund to restore. All they have done is to take for 
granted that the income and profits of the Appellants 
amounts to £30,000 a-year, and upon that they found 
the rate. The Statute, 33 Geo. III., c. 52, s. 158, 
says, “unniuil value,” and this must mean as between 
landlord or tenant, such as would be obtained by let- 
ting. This construction is fortified by section 1, chap. 

96, of the 6th & 7th Will. IV., which declares it to be 
the net annual value, that is, the rent at which the 
same might reasonably be expected to let from year to 
year, free from the usual tenants’ charges. There is, 
moreover, a fatal objection ; it does not sufficiently 
appear from the case, upon what property the rate is 
imposed. 

Their Lordships stopped the Appellants’ Counsel, 
and called upon 

Mr. Sergeant Channell, and Mr. 0. Malley, for 
the Respondents, to support the order of 
Sessions. 


It sufficiently appears from the case what the prin- 
was upon which the rating was made. It was 
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^ made expressly upon the premises called the Apollo 
Fawcett press, and this description is correct. A toll-keeper is 
the jus rated for the amount the tolls would procure. No 
bomIay! diflSculty can occur as to the identity of the property 
rated.— [Lord Brougham: Can you maintain that the 
value of the machinery is the value of the profits ob- 
tained by its working?] — The rate is ascertained at that 
sum, which a tenant might give with this advantage. 

[Lord Bt ougham : The case does not show that. It 
shows that the Court has measured the value by the pro- 
fits made by the Appellants.]— The Sessions did the 
same in The Queen v. The London and South Western 
Railway Company (a). This is not a case in which a 
building is used for the mere purpose of carrying on a 
trade in it, but it is by the building and machinery 
(which is part of the freehold) that the trade is carried 
on and the profit made. It has been established in 
Rex V. Hogg (b), Rex v. Justices of Saint Nicholas (c), 
Rex V. Bradford {d), Rex v. Lord Granville (e), The 
Queen v. The Cambridge Gas Company (/), that in 
estimating the annual value of buildings, aU engines 
and machinery fixed to the freehold are to be taken 
into consideration, as enhancing the value. And the 
proper criterion of value is the amount of rent which 
1 may be supposed that a tenant would give for the 
presses, with a view to use them for the same purpose 
^ at for which the Appellants employ them— 

Btng V. The Inhabitants of Lower Mitton (^)— such 
tenant being assumed to be in the same circumstances, 
and possessed of the same advantages for so using them, 


t) Ca?d 262^"^8' s t r. ^ 

{C) Oald. 262. S. C. cited 1 Term Rep. 723 

W 4 M.&S. 317. (.) 9 B. & C. 188. 

(/) 8 Add. & El. 73. (^) 9 B. & C. 810. 
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as the Appellants were: and this is the principle upon 18^5. 
which the Courts have proceeded in The Queen v. The fI^tt 
London and South Western Railway Company and The the’ius 
Queen v. The Grand Junction Railway Company, and by ticks of 
which this case must be governed. The pecuhar ad- 
vantage the Appellants enjoy in the monopoly of trade, 
is a fair ground for rating them at the gross receipts. 

Their Lordships, without calling upon the Appel- 
lants’ Couns'el to reply, delivered judgment, by 

The Vice-Chancellor Knight Bbtjoe: 

The question is, whether the Appellants, who by 
the rate in dispute, made the 13th of February 1834, 
have been assessed upon no less an amount than 
300,000 rupees, have by it, under the Statute 33 
Geo. III., c. 52, sec. 158, been duly and equally as- 
sessed as owners or occupiers of houses, buildings, or 
ground, according to their true and real annual value. 

Unless they have been so assessed by the rate, the 
Appeal is well founded. It has been argued for the 
Appellants, that it does not sufficiently appear from 
the materials before their Lordships, what the rate is,- 
or of what house or buildings, ground, or grounds, the 
Appellants have been assessed as owners or occupiers. 

If there is any foundation for this argument, or any 
importance in the point, it is in the Appellants’ fa- 
vour. But their Lordships , not wishing to rest their 
decision upon it, decline giving any opinion upon 
the question. Assuming this objection to be out of 
the way — that is, assuming the rate to appear, and 
the Appellants to have been rated in respect only of 
rateable property, occupied by them, of a specified 
and properly ascertained nature— their Lordships think 
it manifest that the assessment, as far as the Appel- 
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1845. lants are concerned, was on a wrong principle. If it 

, ^ 

Fawcett was legitimate, or proper, to introduce into the calcu- 
the'^jus- lation of the true and real annual value of the property 
Bombay^ in question, or to refer, for the purpose of the calcula- 
tion, to the elements or circumstances which the 
Justices and the Court of Quarter Sessions have intro- 
duced, or referred to, other and further elements, or 
circumstances, ought also to have been referred to, 
or introduced, which do not appear to have been so 
introduced, and which cannot be assumed to have been 
so introduced. 


An exaraination of the ease of The Queen v. The 
Grand Junction Railway (4 Q. B. Eep. 18), in com- 
parison with the case which was before the Supreme 


Court in the present instance, will sufficiently explain 
their Lordships’ meaning in this respect. But are 
even the principles on which the decision in the Court 
of Queen s Bench proceeded, applicable to such a case 
as the present! Their LordsMps are not satisfied 
that they are. If of two manufacturers in the same 


street, carrying on precisely the 


same land of busi- 


ness, by means of fixed machinery, one makes an 
annual profit of £2,000 per annum, the other an annual 
profit of only £1,000 per annum, that circumstance, if 
the respective buildings and machinery do not mate- 
rially differ in size, description, extent, or quality, 
cannot render the one liable to be assessed at a higher 
rate than the other. The greater or less degree of 
success, with which a trade or manufacture is con- 
ducted, in a warehouse, or manufactory, or other 
building, having or not having fixed machinery, de- 
pends on many and various contingencies and circum- 
stances, of a nature foreign to the mere capabilities of 
the warehouse, manufactory, or building, and cannot 
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form a just ingredient, in any calculation, of its true 
and real annual value. 


The test or definition afforded by section 1, of 
the Statute 6 & 7 Will. lY., c. 96, in these words— 
“ The net annual value of the several hereditaments 
rated thereunto, that is to say, of the rent at w^hich 
the same might reasonably be expected to let, ti'om 
year to year, free from all usual tenants’ rates and 
taxes, and to the commutation rent-charge, if any, 
and deducting therefrom the probable average annual 
cost of the repairs, insurance, and other expenses, if 
necessary, to maintain them in a state to com- 
‘mand such rent,”— seems to their Lordsliips substan- 
tially a correct test or definition to be applied under 
the Statute 33 Geo. III., c. 52. And they are satis- 


fied that the application of the test oi definition, to 


that which has been done in the present instance, is 


destructive of the rate. 


They are satisfied that no 


such principle was followed or kept in view. There 
must be judgment, therefore, for the Appellants, and 
the costs which they were ordered to pay below, if 


paid, must be refunded. 


1845. 


Fawcett- 

Tf. 

The Jus 

TICES o 

Bomb \y. 


TliGir Lordsliips dGsii’G it particularly to bo uiidoi-* 
stood, tliat tliey do not mean to express or intimate 
any opinion against the rateability of fixed macliineij , 
or any opinion how this case might have stood, it the 
business which at the warehouses, and with the ma- 
chinery in question, the Appellants carry on, could 
not be carried on at Bombay, by any other joersons 
than themselves, or in any other warehouse or place 
there, than the warehouse in question, or by an;j' ma- 
chinery, except the veiy identical machinery, used by 

them. 


Ill— 57 
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Fram-jee Cowas-jee Appellant, 

A]vrD 


William Thompson and Henry Kebbel - Respondents.'^' 

On Appeal from, the Supreme Court of Judicature at 

Bombay. 


ContTaot — Constrvxtion — Contract for sale of goods ‘‘free on "board*’ 
Delivery on board— Froperty in goods if passes to buyers— Fight of 
seller to stop in transit. 

Goods contracted to be sold and delivered ''free on board/' to be paid 
for by cash or bills, at the option of the purchasers, were delivered oii^ 
board, and receipts taken from the mate by the lighterman, employed by the 
sellers, who handed the same over to them. The sellers apprized the pur- 
chasers of the delivery, who elected to pay for the goods by a bill, which the 
sellers having drawn, was duly accepted by the purchasers. The sellers re- 
tained the mate 's receipts for the goods, but the master signed the bill of 
lading in the purchasers' names, who, while the bill they accepted was 
running, became insolvent. In such circumstances, held by the Judicial 
Committee of the Privy Council (reversing the verdict and judgment of the 
Supreme Court Sit Bombay), that trover would not lie for the goods, for 
that on their delivery on board the vessel, they were no longer in transitu, 
so as to be stopped by the sellers ,* and that the retention of the receipts 
by the sellers was immaterial, as after their election to be paid by a bill, 
the receipts of the mate were not essential to the transaction between the 
seller and purchaser. 

2oth&2ist This was an Appeal from a judgment for the Ee- 
junej^s- given on the 2r)th of November 1844, in 

an action of trover, on the plea side of the Supreme 
Court of Judicature at Bombay, in which the Respon- 
dents were the Plaintiffs, and the Appellant was the 
Defendant. 

The Respondents, during the time to which the 


* Present: Members of the Judicial Committee , — Lord Brougham, 
the Yiee- Chancellor Knight Bruce, the Vice- Chancellor Wigram, 
and the Right Hon. T. Pemberton Leigh. 

Privy Councillors,' — Assessors , — Sir E. H. East, Bart., Sir A. 
Johnston, Knt., and Sir E. Ryan, Knt. 
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tiansactions in question relate, were merchants of the 1845 . 
City of London, carrying on business in co-partnership cowas jee 
as lead and tin plate merchants, under the firm and Thompson. 
style of William Thompson and Co. And the Appel- 
lant, during the same period, was a merchant and 
PaTSGC inhabitant of JBom-hay, and the sole owner of 
the ship Buckinghamshire. 

The declaration was filed on the 23rd of June 1842, 
and alleg’ed that the Respondents **w 6 re possessed 
as of their own property,” of certain pigs of lead therein 
mentioned, and that the Appellant afterwards converted 
them to his own use. 

The Appellant, confessing the conversion, pleaded 
to the declaration, one plea only, denying that the 
pigs of lead were the property of the Respondents in 
manner and form as they had alleged, and thereupon 
issue was Joined. 

Commissions for the examination of witnesses on 
behalf of the Appellant and Respondents were issued, 
and evidence taken in London, under them. 

On the 25th day of June 1844, the action came on 
to be tried before the Supreme Court. 

The ease proved on behalf of the Respondents, 
was, that on the 12th of November 1841, while the 
ship Buckinghamshire was lying in the East India 
Docks in the Port of London, in charge of William 
Stockleg, the ship’s husband and manager, employed 
in that capacity on behalf of the Appellant, the Re- 
spondents employed their lighterman, to put on board 
the pigs of lead in question, in two parcels ; and he 
received from the Respondents, with the lead, two 
forms of receipt, therein set forth, written whoUy by 
their clerk. . That on the same day the pigs of lead 
were duly put on board the Buckinghamshire by the 
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Eespoiidents ’ lighterman, who handed in the forms 

cowas-jee of receipt for the mate’s signature, and that he then 

V $ 

Thompson, duly signed them, and returned them to the lighter- 
man, who, two or three days afterwards, returned 
them so signed to his employers, the Respondents, 
and that from that time, and during all the time of 
the transactions in question, those receipts for the 
lead were retained by, and had remained in the pos- 
session of, the Respondents. It was also proved on 
behalf of the Respondents, that the firm of Messrs. 
Boggs, Taylor and Co. (who were the real shippers 
of the lead) became insolvent, and stopped payment 
on the 18th of December 1841 ; that on the 20th and 
29th of December 1841, whilst the Buchinghamshire 
still lay in the East India Docks, with the lead on board, 
possession of the lead was duly demanded on behalf of 
the Respondents, with an offer to pay all freight due 
upon it, and all other reasonable charges attending the 
re-delivering of it, which offer was refused on behalf 
of the Appellant, and that a certain bill of exchange for 
£1,218. O 5 . 8d., which had been accepted by Messrs. 
Boggs, Taylor and Co., on account of the lead in ques- 
tion, remained in the hands of the Respondents un- 
paid, having been dishoiroured by Messrs. Boggs, Tay- 
lor and Co. when it fell due. 

The case of the Appellant was, that on the 30th of 
October 1841, the Respondents contracted to sell to 
Messrs. Boggs, Taylor and Co., 100 tons of British Pig 
Lead, free on board, at £20 per ton, 6 months accep- 
tance, ‘or 2^ per cent, discount, for cash,” at the op- 
tion of Messrs. Taylor and Co., and that the lead 

in question was shipped in pursuance of that contract. 
That on the 2nd of November 1841, Messrs. Boggs, 
Taylor and Co. addressed a letter to Messrs. Daniel 


li 
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Dickenson and Co., requesting them to insure the lead 
in question, and to accept two hills of exchange, dra\ra cowas-jee 
on them by Messrs. Boggs, Taylor and Co. for £1,500 THOMrson. 
each, dated respectively the 29th of October 1841, 
and the 1st of November 1841, payable respectively six 
months after date, on the faith of Messrs. Boggs, Taylor 
and Co. placing in their hands the lead in question, or 
the bills of lading relating thereto, with other lead and 
with copper of the value of £2,000, which bills of ex- 
change were accepted by Messrs. Daniel Dickenson and 
Co., on the 2nd of November 1841, and long before 
the shipment of the lead by the Respondents, and were 
handed over by them to Messrs. Boggs, Taylor and 
Co., and paid when due. That the policies of insu- 
rance were effected, and that Messrs. Boggs, Taylor 
and Co. were debited by Messrs. Daniel Dickenson 
and Co. vdth the costs of such insurance. That on 
the 16th of November 1841, the captain of the 
Buckinghamshire, without requiring the delivery to 
him of the receipts for the lead in question, before re- 
ferred to, signed four bills of lading of the lead in 
question, dated the 15th of November 1841, prepared 
by Messrs. Boggs, Taylor and Co., describing it as 
shipped by Messrs. Boggs, Taylor and Co., and to be 
delivered to Messrs. B. & A. Horm.ajee, or to their 
assigns, which bills of lading were afterwards endorsed 
by Messrs. Boggs, Taylor and Co., in blank, and deli- 
vered bv them to Messrs. Daniel Dickenson and Co. 

That on the 26th of November 1841, Messrs. Boggs, 

Taylor and Co., declining to pay for the lead in 
cash, accepted the dishonoured bill of exchange for 
£1,218. Os. %d. before mentioned, which was dated the 
12th of November 1841, being the date of the ship- 
ment, and was drawn on them by the Respondents, 
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and was accepted by Messrs. Boggs, Taylor and Co., 
COW.4S-JEE on account of the lead in question, and made payable 
THOMSON, six months after date.— The Appellant also proved 
that, according to the usage and custom of mer- 
chants in London, where goods are sold to' be deli- 
vered free on board a ship,' it is part of the seller’s 
duty, under the contract, to ship them, but that in 
such cases the buyer, at whose risk they are from the 
time of shipment, is considered to be the shipper— 
that where goods are sold on a contract, to be deli- 
verod free on board, to be paid for by bill, and are 
shipped on board and a bill given, pursuant to the 
terms of the contract, it is the seller’s duty, on re- 
ceipt of the bill, to deliver up the mate’s receipt 
(if any), to the buyer, and that the seller’s retention 
of the mate’s receipt, after such bill given and received 
by the ^ seller, would give the seller no claim against 
the ship-owner or the broker, or the goods, and 
maintained that the possession by the Bespondents 

of the receipts for the lead, did not affect tLir pro’ 
perty in it. 


The Court, after considering the evidence, found that 
the pigs of lead were the property of the Bespondents, 
as they aUeged in their declaration, and thereupon 
ju gmen was given for the Bespondents, from which 

the Appellant appealed. 


F Kaiy, Q. 0., Mr. S. Wortleg, Q. 0., and 
Sir John Bayley, for the Appellants. 

_ In this case, your Lordships sit as a jury as well as 

?ain?d T 

fLord Tantror iSdU 

« are not a Court of Brror.]_TIie question to be’ 
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decided is this ; whether there was a complete and 
perfect delivery Avhen the lead was put on board. If cowas-jee 
SO, the transitus was at an end. If it was not, the Thompson. 
legal possession was undoubtedly in the sellers, and 
they could stop the goods. We submit that the 
transitus w^as completed by the shipment of the goods. 

— [Lord Brougham: Mr. Justice Le Blanc, in Busk v. 

Davis (a), clearly lays it down that if anything remains 
to be done, between the buyer and seller, the goods may 
be stopped.] — ^By the terms of the contract between the 
sellers and the purchasers, the latter agreed to pur- 
chase the lead in question, and to pay for it by cash 
or bill, at their election, when delivered to them free 
oh board a ship, to be named by them. The sellers 
accordingly delivered the lead, by their direction, free 
on board the ship BucUnghamsUre , and having done 
so, delivered an invoice, stating that they had so done ; 
and having been apprised of the purchasers’ election 
to pay by bill, drew a bill upon them for the price of 
the lead, which bill was accepted by the purchasers 
and delivered to the sellers, and thereby the transac- 
tion of sale and delivery was completed. The ship- 
ment was a complete delivery to the purchaser within 
the terms of the contract, and the right to stop, in 
transitu, did not exist after such delivery. The cir- 
cumstances of the lead being shipped on account of 
the purchasers, disting-uishes the case from Craven v. 
Ryder(h), Buck Y.EatfieU(c), and Thompson y.Trail{d). 

In these cases the goods were shipped on account of 
the sellers. The taking the ship’s husband’s receipts 


fffi) 2 M. & S. 403. 
(c) '5 B. & AM. 632. 


(b) 6 Taunt. 433. 
(<?,) 6 & C. 36. 
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was never intended, and did not operate in law, to 
cowas jee control the right of possession or property in the lead, 
Thompson, and its retention was accidental, and was alike devoid 
of such intention. It gave them no better title to the 
lead, than if they had delivered the mate’s receipts to 
the purchasers, on receiving their bill in payment, the 
receipts being retained by them under cireumstanees 
which had no reference to the title. The Supreme 
Court has wholly disregarded the legal effect of the 
evidence given on the part of the Defendant, and has 
assigned to the Plaintiffs possession of the mate’s re- 
ceipts, an effect unwarranted by law, and the usage and 
custom of merchants. The object of the retention, 
was a question of intention for the Court to decide upon 
the evidence, and such evidence proved conclusively, 
that the sellers did not, after they received jpayment for 
the lead by bill, retain possession of the mate ’s receipts 
V ith the intention of continuing or retaining any pro- 
perty in, or control over, the lead. In the absence of any 
notice from the sellers to the Defendant or his agents, 
not to make out and deliver to the purchasers, bills of 
lading, the Defendant was bound to make out, sign, and 
deliver bills of lading to, and at the request of, the pur- 
chaseis, to the holders of the bill of lading'. 

Serjeant ChanneM-, and Mr. Peacock, for the Re- 
spondents. 


The lead must not be considered to have reached 
its journey’s end. The shipment was not a complete 
delivery of it by the sellers to the purchasers, and 
on their insolvency they were entitled to stop the 
lead 2 .J 2 transitu. Miles v. Gorton {a). No case has 


in) 2 Cr. & Mpfi. 504. 
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been cited against the sellers’ right to stop in transit'll. 

The signing of the receipts by the ship’s husband was cowas-jee 
an admission, that the lead continued to be the pro- Thompson. 
perty, and subject to the order, of the sellers, and 
they retained their property in the lead, as long as 
they retained the receipts for it. The goods were 
sold under a contract to deliver them on board the 
ship to be named by the purchaser. In such a ease, 
the seller retains his property in the goods, by taldng a 
receipt for them, from the ]oerson in charge of the 
ship ; and so long as he keeps this receipt in his own 
hands the shipment is not a complete delivery to the 
buyer. Craven v. Ryder {a). Abliott on Shipping (?;). 

He still retains his right, if the receipt be refused him 
at the time of shipment, and the master afterwards 
sign and deliver a bill of lading to the purchaser who 
becomes insolvent, after the departure of the ship. 

Ruch V. Hatfield (c). Neither did the signing of the 
bill of lading to the purchaser affect the sellers’ right 
to stop the goods. Thompson v. Trail (d). The receipts 
were the proper evidence of the sellers’ property in 
the lead ; the signing, therefore, by the captain of 
the vessel, of the bills of lading, for the lead, vuthout 
requiring the delivery of the receipts for it, did not 
pass the sellers’ property in the lead from them to 
third persons. In Craven v. Ryder, Chief Justice 
Gibbs, m giving judgment, says, “the person in pos- 
session of the lighteiman’s receipt, is the person en- 
titled to the bill of lading, which ought to be given 
only to the holder of the receipt.” No distinction 
exists in that case from the present, excent 

(fl) 6 Taunt. 433. (^) ® Edit 

-{c) 5 B. & Ald. 632. (c?) 6 B. " 

■ ■ ■ 2 F 2: 

111—58 
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COWAS-JEE 


V. 

THOMPSON. 


form of the receipt. The receipt has never been parted 
with by the seller. 

Lord Bbougham: 


25th July. Messrs. Boggs, Taglor and Co. bought of Messrs. 
Thompson and Co., in the city of London, 100 tons of 
British pig lead ‘Tree on board,” at £20 per ton, to 
be paid for by acceptances, at six months, upon delivery 
on board, or in cash at 2-| per cent, discount ; at the 
option of the sellers. The lead was delivered on 
board, and receipts taken by the lighterman, from the 
mate of the vessel, which vessel was chosen and indi- 
cated by Boggs, Taylor and Co., the purchasers. The 
sellers elected to be paid by acceptances at six months, 
which they immediately received fi-om the purchasers, 
and the latter having failed soon aflcu-, both after they 
accepted the bill and after the master of the vessel had 
signed bills of lading. The question arose at Bonihay, 
in an action of trover, by the Appellants, the dispute 
being, whether these goods were in transitu, so as to 
give Thompson and Co. a right of stoppage, or had 
reached their journey’s end, and were completely vested 
in the purchasers, Boggs and Co., and their assignees, 
under the bill of lading. 

It is proved beyond all doubt, indeed it is not 
denied, that when goods are sold in London, “free on 
board,” the cost of shipping them falls on the seller, 
but the buyer is considered as the shipper. The ar- 
gument of the Respondent and of the Court below, we 
must presume (having no note of the reasons for the 
judgment under Appeal), is, that the mate’s receipt was 
never given up by Thompson and Co., to Boggs, Taylor 
and Co., and that, therefore, the sale was not com- 
pleted, the delivery was imperfect, something remained 
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to be done, and the transaction was not finished, nor 

the transitus determined. cowas-jee 

We are clearly of opinion, that the non-delivery 
the receipt can operate nothing whatever, and on this 
plain ground, that Thompson and Co. ought to have de- 
livered it np ; it was their clear and bonnden duty 
so to do ; and it would be preposterous that they 
should avail themselves of then- own wrong against 
the other party, whom they had injured. What pos- 
sible right, could they have to retain the receipt, which 
belonged to Boggs, Taylor and Co., as much as any chat- 
tel in their possession? It is admitted by one of the firm, 
in a conversation sworn to by a witness, and not in 
the least, contradicted by any other evidence, or by his 
cross examination, that if the receipt had been asked 
for, it would have Ir’.en given up. This was a matter 
of conrstn lijitluu’ a inei'e oversight, or a fraud, must 
havc^ caused its being rei.ained, after the acceptance 
was iak-en on tlie delivery of the goods— which ac- 
ciiptauce was a payrneid, in substance ; for a payment 
in cash woidd have been made had the sellers pi ef erred 
to lose the two and a half per cent, discount ; therefore, 
tliey n(.^ver can be lieard, to set up the possession of the 
receipts against the purchaser of the goods. They 
were bound t.o give them up, in good conscience, and 
would hav(i bean com|)ellcd so to do, had a bill in 
eiluity lieen tiled against them, and all actions, incon- 
sistent with the equities of the purchasers, would have 
.,i(I — or trover might have been maintained for 
.. j receipts, at law: therefore, the argument fails en- 
tirely, wliich is founded on the possession of them. 

Indeed, numberless reasons occur to show, that no 
such doctrine can have any foundation as the one on 
which the Judgment below proceeded. The lighterman 
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may, and generally does, take one receipt for all the 
cowas-jee goods he delivers, specifying each parcel. Then how 
THOMPSON- can the complete delivery of each person’s goods, and 
their property vesting finally in him, depend on the 
possession of a document which only one of them can 
by possibility hold? But the best answer to the po- 
sition contended for, and the best removal of it from 
the ease, is the obvious consideration, that the taking 
a receipt is a mere accident, not essential to the trans- 
action between the buyer and seller, however good for 
binding a third party, the ship owner or his captain 
and mate ; and no receipt being necessary, no non- 
delivery of it can affect the proceeding. Suppose the 
lighterman took no receipt, or, taking it, dropt it into 
the water, or otherwise lost it, shall it be said that the 
delivery of the goods is the less complete, when the 
stipulated price has been paid, or an equivalent for it 
taken in an acceptance according to the contract? 

Does not the taldng that acceptance, which was by 
the contract only to be given by the purchaser on the 
delivery of the goods, and to be given for each parcel 
as delivered, at once show that the delivery was com- 
pleted, that nothing remained to be done, that the 
goods had reached their journey’s end, and that they 
were no longer in transitu to be stopt? 

The cases and authorities resorted to, prove really 
nothing in favour of the Judgment. Graven v. Byder 
(6 Taunt. 433) differs materially from the present case, 
in having an order from the sellers to the captain, “to 
receive the goods for and on account of the Plaintiffs” 
(the sellers), and in the receipt expressly .stating, that 
they were received for and on account of the sellers ; 
and it was proved that this form had been recently 
adopted, for the express purpose of giving the shipper a 
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coiru2iaii<3. over the goods, until the receipt should be 1845. 

given up foi' the bill of lading. It is true, Oibhs, C. J., cow^ee 

says lio sHould have held the same opiiuon had the re- Thompson 

ceipt been in the old form; j-et he says the change is a 

circumstance to be considered. Nor can we argue that 

it is otherwise, than an important distinction between 

that ease and this. Dallas, J., who tried the cause, 

said, the jury ^^ere clear that the Plaintiff never had 

parted wuth the possession ; so that he considered the 

fact of continuing possession as having been left to 

them. Moreover, there was evidence in the present 

case that by the custom of the trade, when goods were 

sold “free on board,” the buyer is considered as the 

shipper, though the seller is to carry them for him to 

the vessel ,- and we know not if any such evidence 

was giv^eii in Craven v. Ryder. If that Judgment be 

understood to hold this evidence immaterial, then we 

are unable to concur with it. 

In Ruck V. Hatfield (5 B. & Aid. 632), a receipt Avas 
tendered to the mate, v^ho had the command, stating 
that the goods AA^ere shipped on account of the Plaintiff' 

(the seller'), but he refused to sign it, and delivered bills 
of lading ; and Abbott, Chief Justice, held that the De- 
fendant ought to have signed the receipt so tendered, 

AA'hich 'would have been an acknowledgment, that the 
goods Avei-e delivered on account of the Plaintiff. 

In TJtornpson au Trail (6 B. & C. 36), there was no 
mention of the goods being received on account of the 
Plaintiff; but though this is alleged to have been deemed 
immaterial, the case in Banc turned entirely on the 

question whether or not there Avas evidence of a con- 
version. 

Beliance "was placed on a passage in A&&0# on the 
Daw of Shipping, Part IV. c. 10. (p. 469, 6 Ed.), ii 
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1845. which the cases of Ruck v. Satficld and Cfavcn v. Ryder 
cowas-jee are cited. But in another passage of more distinct- 
THOMMON. ness, Part IV. c. 4, (p. 301,) the learned author says, 
that the master should take care not to sign a bill of 
lading before he has had the receipt returned, else he 
may make himself responsible to the shipper and the 
holder of the receipt. But he goes on to say, how he 
may make himself responsible, and in what event, in 
case the shipper has a legal right to have the goods 
delivered to his own order. 

The question in all the eases between buyer and 
seller, which is the case here, is, whether, or not, any- 
thing remained to be done as between these two par- 
ties. The importance of keeping that in view and 
always attending to this, whether the question arises 
between these two parties or between one of them, the 
seller, and some third party, is well stated by Le Blanc 
J., in Busk v. Davis (2 M. & S. 403), and Whitehouse v. 
Frost (12 East. 621). In the present case, it is quite 
clear, that nothing whatever remained to be done, be- 
tween the buyer and seller, unless it be that the former 
ought most certainly to have delivered up the mate’s 
receipt, which he wrongfully, or by oversight, kept pos- 
session of, without the shadow of a right to it; and 
whether it be wrong or error, he is not the party to 
take advantage of this. 

The Judgment below must be reversed. The costs 
below, if any have been paid by the Defendant (Appel- 
lant), must be returnd to him, and the Plaintiff (E^e- 
spondent), must pay the costs of the suit below. 
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Aechibald Feancis Aebtjtheot, 
Gteoege Aeb-uthnot, William 
M’Taggaet and Alexandee Mac- 
kenzie 


(■ Appellants, 


AND 


John Bbuob Noeton - - - . Respondent.* 


On Appeal from the Supreme Court of Judicature at 

Madras. 


Public policy — Sum directed to be paid by statute to legal representative 
of Judge dying in office — Assignment of- — Legality — If opposed to 
public policy. 

An assignment by a Puisne Judge of the Supreme Court at Madras, of 
the sum equal to the amount of six months^ salary/^ directed by the 
Q Geo. IV., e. 85, to be paid to the legal personal representatives’' of 
such Judge, in case he shall die, in and after six months’ possession of office, 
is a valid assignment, being a vested contingent interest in such Judge: and • 
not being payable during the lifetime of the Judge, is not an assignment of 
salary, within the 5 & 6 Edw. III., c. 16, and 49 Geo. III., e. 126, and, 
therefore, contrary to public policy. 

The question in this case was the vahdity of an as- 
signment, made to the Appellants, by the late Sir ^ 
John David Norton, a Puisne Judge of the Supreme 
Court of Judicature at Madras, of the sum of 
K. 25,000 (£2,500), which, by virtue of the Act, 

6 Geo. IV., c. 85, was payable to his legal personal re- 
presentatives, in the event of his death, while in pos- 
session of the office of Judge. 

By the Act of Parliament, 6 Geo. IV., c. 85, in- 
tituled, “An Act for further regulating the Payment 


•Present: Members of the Judicial Committee,— Th& Lord Presi- 
dent (the Duke of Buecleugh), the Vice-Chancellor Knight Bruce, 
the Eight Hon. Dr. Lushington, and the Eight Hon. T. Pemberton 
Leigli. 

Privy Councillors, — Assessors ^ — Sir E. H. East, Bart., and Sir E. 
Ryan. 
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of Salaries and Pensions to the Judges of His Majesty’s 
arbuthnot Courts in India” and which in its preamble recites, 
NORTON. “That it was deemed expedient to make further pro- 
vision for all such Judges, so as that the acceptance of 
their respective offices should not be the occasion of 


actual loss to their representatives, in the event of the 
death of any such Judges taking place after their 
arrival in India,” it is, by the 5th section, enacted, 
“That when and as often as it shall happen that any 
such Judge should depart this life, while in possession 
of such office, and after the exjoiration of six calendar 


months from the time of his arrival in India, for the 
purpose of taking upon him the office of Judge, then 
and in such case the Court of Directors of the Bast 
India Company shall, and they are thereby required to 
pay, or direct and cause to be paid, out of the territo- 
rial revenues from which the salary of such Judge so 
dying should be payable, to the legal personal repre- 
sentatives of such Judge so dying as aforesaid, over 
and above what might have been due to such Judge at 
the time of his death, a sum equal to the amount of 

six calendar months ’ salaiy ot the office of such 
Judge.” 


On the 23rd of October 1841, Sir John Norton 
was appointed a Puisne Judge of the Supreme Court 
of Judicature at Madras, where he arrived in jLpril 
1842, and entei'ed upon his judicial duties, and died on 
the 24th ot Septemher 1843, while in the possession 
of his office, leaving the Respondent his executor and 
legal personal representative. 


Upon the death of Sir J ohn Norton, a sum of 
money, equal to one half year’s salary (R. 25,000), 
became, in accordance with the terms of the biore- 
mentioned Act of Parliament, payable to his legal 
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pei’somil 1 Gpi cseiitativeSj wiiicli sum th.e Respoudeiitj 
cis suoli ItJgul peisoiial iBpi’esciitativs, rscsivBd. 

Previous to tlie mouth of August 1842, Sir John 
N Of ton obtained, ceitaiu pecuniary advances from 

the who aie mei’chants and agents at 

Madras j to secure the repayment of which, he made 
an assig'iii3ient to them of a policy of insurance, ef- 
fected on his life for ii2,500; and subsequently be- 
coming' ixiithei indebted to the Appellants, he, upon 
their demand for additional security, addressed a letter 
to them, dS'tsd the 20th of August 1842, which was as 
follows : 


“ G-entleruen, — 1 acknowdedge to have received from 
you a second bill on IVIessi’s. Goutts and Co., in favour 
of Felix Fryer f Esq, Now, for the repayment to you 
of the monies payable in respect of such bill, I pledge 
and make liable, not only the policy of insurance in 
your hands, and the other property made liable to you 
for previous advances ; I further make liable for all 
such advances, including the monies in respect of the 
aforesaid bill of exchange, and do agree to assign, and 
do assign to you the sum of £2,500, payable to my 
personal repi'esenta lives, in case I should die in pos- 
session of my office of one of the Judges of the Su- 
preme Court; and do agree that this sum shall be re- 
ceived by, and be payable to you, as a further security 

for all such advances, and any balance I may owe to 
you.” 


At the time of the decease of Sir John Norton, a 
balance was due to the Appellants, amounting to the 
sum of Pts. 51,421. 13a. 8p. ; and they claimed to 


be entitled to receive in part discharge of that balance. 


the sum of money which the Respondent had received 
in respect of the allowance directed to be made by the 


1 

•v- 

ARBI 

NO 


III — 59 
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^ Statate before-meutioned, to the ‘degal personal re- 
arbuthnot presentatives” of a deceased Judge in India. 

V, 

NORTON. April 1844, the Appellants exhibited 

their Bill of Complaint on the Equity side of the Su- 
preme Court of Judicature at Madras, against the 
Eespondent, stating the facts and circumstances above 
set forth, and further stating that, under the aforesaid 
assignment of the 20th of August 1842, they, the 
Appellants, were entitled to have the said sum of 
Es, 25,000 applied towards the payment and discharge, 
so far as the same would extend, of the balance of 
Es. 51,421. 13a. 8p., due by the said Sir John 
'Norton to them, the Appellants, as aforesaid, and 
praying that the said assignment, bearing date the 20th 
of August 1842, might be declared to be a good and 
valid assignment to the Appellants, of the monies pay- 
able under and by virtue of the said Act of Parliament 
as aforesaid; and that the Eespondent might be de- 
creed to be a trustee for the Appellants of the said 
sum of Es. 25,000, so received by him under such Act, 
and that if the Eespondent did not admit the correct- 
ness of the account so sent to him by the Appellants 
on the 2nd of November 1843, as aforesaid, then that 
an account might be taken of what was due and owing 
to the Appellants for and on account of the said Sir 
John Norton, deceased, and that an account might 
be taken of all sums of money received or to be re- 
ceived by the Appellants for and on account of the 
said policy of insurance, the Appellants offering to 
give credit for the same when the same should be re- 
ceived by them or their agents, and that the balance 
due to the Appellants after such receipts might be as- 
certained, and that the Eespondent might be decreed 
to pay to the Appellants the said sum of Es. 25,000, 
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so far as the same ■would extend, in discharge of such 
balance. 

The Respondent by his answer admitted all the facts 
and circumstances hereinbefore stated ; but submitted, 
as a matter of law for the judgment of the Court, 
whether or not the letter of the 20th of August 1842, 
was a valid and effectual assig’nment of the sum in 
question; and he insisted that such sum was not as- 
signable or disposable by Sir John Norton as part of 
his estate. 

The cause came on to be heard on bill and answer, 
on the 29th and 31st of July 1844, before the Supreme 
Court at Madras, and on the 12th of September 1844, 
judgment was pronounced by Sir Edward Gambier, 
Chief Justice, when the Court ordered and decreed 
that the Bill of Complaint of the Appellants should 
be dismissed -without costs. 

From this Decree, the Appellants brought the pre- 
sent Appeal. 

Mr. Kindersley, Q. C., and Mr. H. Prendergast, 
for the Appellants. 

Under the 6th Geo. IV., c. 85, Sir John Norton, 
having been six months in the possession of his office 
of Puisne Judge, acquired a right to have the sum of 
25,000 rupees paid to his legal personal representa- 
tives, in the event of his dying while in such posses- 
sion; he had, therefore, such an interest as was assign- 
able in equity. The letter of the 20th of August 1842, 
constitutes a valid and effectual assignment of such 
interest. The question turns upon the words, legal per- 
sonal representatives. — [The Vice-Chancellor Knight 
Bruce : The word personal is not to be found in 


■0 
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1846. 

Areuthnot 

V 

Norton. 
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1S46. the Statute of Distributions. I do not think there 

^ 

arbuthnot is any case in which the words, legal personal repre- 
norton. sentatives, have been held to be next of kin.]— The cases 
in which Courts of Equity have decided that the words 
legal or personal representatives meant next of kin, 
have always been either upon the construction of a 
WiU or a Deed, where it was evidently the intention of 
the testator or the parties to the Deed, to exclude 
executors or administrators. Bridge v. Abbott (a). Pa- 
lin V. Hills {b') . Evans v. diaries (c). Bulwier v. 
Jay (d). Here the question arises upon the woi'ds of 
the Act of Parliament, where the legal effect must be 
given to the words “legal personal representatives,” 
this must mean executors oi' administratoi's. The in- 
tention of the Legislature is clear. A sum of money, 
equal to half a year’s salary, is to be paid, to the legal 
personal representatives of a Judge dying in office— 
that can only mean the persons who shall represent 
his estate. The Court below proceeded on the assump- 
tion that Sir John Norton had no vested interest in 
this sum, and could not, therefore, assign it j but if 
the words of the Act of Parliament mean any thing, 
they make it part of his personal estate, and he had a 
right to select to whom it might go— he could choose 
his own executors. How can it be said that, if undis- 
posed of, this sum would not form assets in the hands 
of his executors, and, as such, liable to the claims of 
creditors? If that is so, what is there to prevent bi-m 
prospectively charging it by deed vnter vivos! Many 
cases might^ be put, of property which could not, by 
any possibility, fall into possession in the party’s life- 


(a) 3 Bro. C. C. 224. 
(c) 1 Anst. 128. 


(b) 1 MyL & K, 470. 
(d) 4 Sim. 48. 
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time, and yet it is assignable, sneb as a post ohit bond 
payable at the party’s death. ’ 

Then it is said, that the assignment of sneh an in- 
terest is contrary to the policy of law, and ^vithin the' 
meaning of 5 & 6 Edw. ILL, e. 16, which was extended 
to India by 49 Geo. III., c. 126. This is not an assign- 
ment of salary ; for the Act expressly calls it “a snm 
equal to half a year’s salary.” It is true that the law 
will not allow the emoluments of an office to be aliened 
where the separation of those emoluments, from the' 
office to which they are annexed, would be inconsist- 
ent with public policy. It will not admit the enjoy- 
ment of the emoluments to be in one person while 
the office remains in another. In the case of military 
half-pay, it is not merely a reward, but a retainer for 
future services ; but here, when this sum becomes pay- 
able, the party must be dead. — [The Vice-Chancellor 
Knight Bruce: Have not the public an interest in 
seeing that a person holding the high office of a Judge, 
should not die in such circumstances, as that there 
should not be assets sufficient to defray the expenses of 
his funeral?] — In Davis v. The DuJce of Marlborotigh (a), 
it was laid down by Lord Eldon, that a pension for past 
services might be alienated. Where there is no cure 
of souls, the profits of a Canonry may be assigned. 
Greenfell v. The Dean and Canons of Windsor (b). 
In the same way it has been held, that half -pay is 
not assignable, future services being contemplated. 
McCarthy v. Goold (c). Gibson v. The East India 
Com.pany (d). Stone v. Lidderdale (e). But in none 
of these cases has it ever been held ,that a pension 




(a) 1 Swan. 79. 
(c) 1 B. & B. 387. 
{e) 2 Anst* 533* 


(h) 2 Beav. 544. 

{d) 5 Bing. N. C. 262. 
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given in remuneration of past services, and not for the 
arbuthnot purpose of keejping the party in a situation for future 
NORTON, services, was not capable of being assigned. 

Mr. Chilton, Q. 0., and Mr. Jenkins, for the Ee- 
spondent. 

First. Upon the true construction of the 6th Oeo. 
rV., c. 85, no interest in the fund thereby expressly 
directed to be paid to the “legal personal represen- 
tatives” of a deceased Judge, vested in Sir John 
Norton, so as to enable him to assign or transfer the 
fund ; on the contrary, the fund in question, being in- 
tended by the Legislature as a gift or gratuity, to arise 
and be payable only upon the decease of the Judge 
while in ofiSce, in order that the acceptance of office 
should not occasion loss to his pei’sonal representa- 
tives. We do not dispute that, where the term legal 
personal representative occurs in the Act of Parlia- 
ment, it means executor or administrator, for the same 
hand is to receive it that is to receive the other part of 
his personal estate ; but it is also clear, from the pre- 
amble, that the meaning of the Legislature was, that 
the next of kin of any Judge dying in office, are the 
persons who would be entitled, according to the Sta- 
tute of Distributions. Cotton v. Cotton (a). Robinson 
V. Stmth (h). Styth v. Monro (c). Baines v. Ottey {d). 
And we submit that, from the preamble of the Act, it 
is to be inferred that the Legislature intended to make 
some provision for the family of the Judge dying in 
office, to enable them to return home. If the Legis- 
lature had intended to give this benefit to the party 

(6) 6 Sim. 47. 

(<^) 1 Myl. & E:.. 465. 


(a) 2 Beav. 67. 
(c) Ib. 59. 
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jiijjiseslf? iri'espective of his family, why should not the 1846. 

jiave made the hcilf year’s salary payable in ad- arbuthnot 
vance ^ no ; the party himself can never, by any Norton. 

possibility, become possessed of this sum. It is no- 
thing' but a bare possibility, and not coupled with any 
ijjtex’ost, and is, therefore, not assignable at law. Jones 

V. ^ ( <* ) • 

Secondly. It is against public policy to allow this 
sum "to be assigned. The distinction attempted to be 
made loetween a pension for past services, without re- 
ferexice to future employment, and that with reference 
to f ixtrire employment, is untenable. The assignment is, 
therefore, void, as against public polie}^ Lidderdale v. 

The jy'uJ^e of Montrose (6). Davis v. The Duke of Marl- 
ToorO'tt/gT^- 

IMIr. Kindersley, in reply. 

Tlxe principle upon which Courts have held pen- 
sions and salaries of public officers inalienable, is, 
eitb-ex that they are given to keep up the dignity of the 
office, or to ensure a due discharge of its duties. And 
it has been held in either case, that it is against public 
policy to assign such a salary. But the question here 
is, wliat is this half year’s salary. It is obvious that it 
is g'ivT-en to prevent loss to the personal estate of the 
party, by his going out of this country to take office in 
India,. Then, if it is to be considered as personal 
estate, and subject to debts, why may not the party 
himself pay a particular creditor in preference to the 
others ? 

(ce) 3 Term Rep. 88 ; and see note to Purefoy v. Bogers. 2 Sannd. 

Rep. 388 n. Ed. 1845. See also Prosser v. Edmonds, 1 Y. & Col, 481. 

( ) 4 Term Rep. 248. 

2 G 
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The Eight Hon. Dr. LtrsHiKOTON : 


' r— " JJUfcsllXT^CiTOiN : 

akeuthnot The question in this case arises between Messrs 
NORTON. Arhuthnot & Co., Adio are merchants and bankers car- 
ing on business at Madras, and Mr. John Bruce 
who IS the son and executor of the late Sir 
John David Norton, who was one of the Puisne Judges 
of the Supreme Court of Madras ; and it relates to a 
sum of £2,500, which is payable by virtue of the Sta- 
tute 6 h of Geo. IV., cap 85, and which is granted in 
the following manner (so far as relates to this question) ■ 

^ that when and so often as it shall thereafter happen, 
any Puisne Judge of the Supreme Court of Judi- 
cature at Madras, shall depart this life, while in pos- 
session of the said office, and after the expiration of six 
calendar months from the time of his arrival in India 

Judo-e" thT^^"" taking upon him the office of Puisne 
Co!rt J n ? “f snoh cases, the 

ioZZ L Z r 

P y leet, and cause to be paid out of the terri- 
torial revenues, from which the salary of such Puisne 

ndge, so dying, should be payable, to the leo-al personal 
repreeentativee of each Puieae Judge, eo 

fTpi: i:: SThereThtrz : 

thToffirornTre^Mg" ^ «' 

The sum on the present occasion, that is enual +i 
amount of six months’ salarv is £9 <>00 i f ^ 

the Appellants is limited fthat ff r, T 
tion is, whether, under the chi T ’ 

entitled to it, ..thin the - 

valuaWp 7 -7 ® ^ H for a good and 

^^^uable consideration, purnortpri 7 i ° 

’ P^^^Ported to make an equitable 
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assignment of all his right and interest in this £2,500, 
to Messrs. Arhuthnot, in consideration of monies re - arbothnot 
ceived from them ; and the first question is, whether Norton. 
Sir John Norton had the power of making such an 
assignment, or whether, by virtue of this Act of Parlia- 
ment, this fund was destined to go to some other 
persons, or in some othei* direction. 

With regard to this sum of £2,500, their Lordships 
are all of opinion, that the intention of the legis- 
lature w^’as to provide against a contingency, which 
had arisen in two or three antecedent instances, and 
which contingency, in cases to come, is specifically pro- 
vided foi‘ by this Act of Pai'liament, viz. that a person 
taking upon himself the office of a Judge in India, and 
dying in the possession of the office, having been put 
to great expenses at the time of making his outfit from 
this country to India, might have some certain means 
whereby his estate woiild be enabled to be reimbursed 
that loss, in case of his death whilst in office. 

Their Lordships think, that any construction of 
this Statute, which would appropriate this fund in 
any other way, would be against the whole intention of 
the legislature. Without saying what might be the 
meaning of the words which I have read, especially the 
words ‘Tegal personal representative,’; in any other 
case, and wdthout reference to any other context 
or construction, the only question here is, what is 
the meaning of those words in this Act of Parliament ; 
and we are all of opinion that they mean the executor 
or administrator of the Judge deceased, and that the 
monev is to be taken as part of his general assets, and 
to he administered as such. 

That being so, the second, question is,, whether it 

2 Q 2 

III— 60 
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was in the power of Sir John Norton to assign this 
sum of money. 

No question has been raised at all, that if it was in 
his power, the letter, ■which forms part of these pro- 
ceedings, is sufficient to constitute an equitable assign- 
ment. 

Now we consider the £2,500 to have been part of 
his estate, precisely in the same hght, and precisely of 
the same description, as if it had been a policy of assu- 
rance upon his life ; that is to say, a certain sum of 
money to which he would be entitled upon the con- 
tingency of a certain event ; over which he had complete 
power of disposition by assignment in his lifetime, or 
by testamentary disposition, if he though fit to exercise 
the power in that way. 

With regard to the last question, which is a question 
certainly which their Lordships have thought deserv- 
ing of greater attention and consideration than either 
of the preceding points that were discussed at the 
bar ; viz. whether this assignment is against public 
policy or not, — ^we have come to the conclusion that it 
is not against public policy. 

In giving this opinion, we do not in the slightest 
degree controvert any of the doctrines, whereupon the 
decisions have been founded, against the assignment of 
salaries by persons filling public offices : on the con- 
trary, we acknowledge the soundness of the principles 
which govern those cases, but we think that this case 
does not fall within any of these principles ; and we 
think so because this is not a sum of money which at 
any time during the lifetime of Sir John Norton, 
could possibly have been appropriated to his use, or 
for his benefit, for the purpose of sustaining with 
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decornm and propriety the high rank in hfe, in which 
lie was placed in India. We do not see any of the 
evils, whicli are generally supposed would result from the nokton. 
aggignraent of this sum, inasmuch as during his lifetime 
his personal means would in no respect whatever have 
been diminished, but remain exactly in the same state 
as they were. It is for these reasons, that their Lord- 
ships are of opinion, that the Judgment of the Court 
helow was erroneous, and that we are under the neces- 
sity of reversing that Judgment ; hut being all of opinion, 
that this was a case which it was necessary for an exe- 
cutor to have the judgment of a Court upon, we think 
under the special circumstances, that the costs on both 
sides, both here and in India, should he paid out of 

the fnnd. 
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John Cowie and Others ----- Appellants, 

AND 

IViHLiAM Rempry find Others - - - Respondents.* 

On Appeal from the 8-upreme Court of Judicature at 

Calcutta. 


Contract — Construction — Bought and sold notes — Contract 'by — Material 
variation of sold note— Bffect— Contract, if binding— Mercantile 
usage — Presumption of. 


C. & Co. and 3. & Co. were merchants at Caloutia. E. & Co. sold to 
C. & Co. a large quantity of indigo, through the medium of a broker, who 
drew up a sold note addressed to E. & Co., and submitted it to E. for his 
approval, when E. having objected to a particular word remaining, the 
broker took tie sold note to C., and informed him of S.’s obiection. C 
struck his pen through the word objected to by B., placing his initials over 
t at erasur^ and retoned it to the broker, who thereupon delivered it, so 
altered, to S. & Co. The broker delivered to C. & Co., on the following day, 
a bought note, which differed in certain material terms from the sold note. 
11 an action brought by S'. & Co. against C. & Co. for non-performanee of 
ttie contra_et_ contained in the sold note, the Supreme Court at Calcutta 

formed the contract, and found 

fnch fin<SS“tlftVTi^r'' Judicial Committee, reversing 

the o the transaction was one of bought and sold notes, and that 

the meumstances attending C.’s alteration of the sold note and afflv^ng 

traet^"' and'thlt" t) n I® ^ binding eoif 

tiaet , and that there being a material variation in the terms of the bought 

note with the sold note, they together did not constitute a biiidLrcoSt! 


loth & iith 
Feb. 1846. 


This was an action brought in the Supreme Court 
at Calcutta, to recover damages for the iion-perform- 


denfTthe^'Di^rof Committee,— The Lord Preai- 

Sr So-h? Bniee tb "" R Brougham, the Viee-Chan- 

wiior i^ignt ksriiee, tne Eight Hon. Dr LushiTio-f-An on/i -d* h 
Hon. T. Pemberton Leigh. -i-ushmgton, and the Right 

E.^R^n, Bart., and Sir 
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ance of a contract by which the Appellants (the 
Defendants) engaged to purchase of the Eespondents 
(the Plaintiffs) a certain quantity of indigo. 

The Appellants and Eespondents both constituted 
mercantile houses at Calcutta. 


The contract was made through the instrumentality 
of a broker of the name of Holmes, who then carried 
on business in partnership at Calcutta. 

The bleach of the contract consisted in the Appel- 
lants’ refusal to receive and pay for 147 chests of 
indig Oj being pait of a much larger parcel delivered 
to the Appellants by the Eespondents, and which the 
Appellants afterwards returned, and refused to receive 
or pay foi, upon the ground that by the specific terms 
of the contract, they were authorised to reject these 
147 chests, on account of the inferior quality of the 

indigo contained in them. The entire parcel consisted 
of 1,166 chests. 


The declaration stated, that the Defendants and 
•one William Ainslie, who was then without the juris- 
diction of the Supreme Court, bargained for and 
kought of the 1 laintiff s and Hobeft J olifi JDTiuQ in his 
lifetime, and the Plaintiffs and Bring sold to the 
Defendants and Ainslie, a large quantity of indig’o, 
being the whole jii'oducc of the season’s indigo of two 
factories and six-sixteenths of the produce of the 


season s indigo of another factoi’y, at the rate or price 
of 205 Company’s rupees per factory maund for each 


and every maund thereof, free of brokerage, with the 
usual allowance on rejections, viz. on broken, dusts, 
■washings, and on stuff' inferior to the run of the 
parcels ; delivery to be taken as the indigo should 
arrive, and to be paid for by the Defendants and 
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Ainslie to the Plaintiffs and Bring on delivery thereof ; 
and that the Plaintiffs and Bring should have the op- 
tion of giving the rejections at the price they might 
be valued at by one Mr, A. Lacroix, or to withdra-w 
them ; and that in consideration that the Plaintiffs 
and Bring would deliver the said indigo, Defendants 
and Ainslie promised the Plaintiffs and Bring, to take 
delivery of and accept the said indigo, and pay them 
for the same on delivery. It then averred that the 
produce of the two factories and six-sixteenths of the 
third factory amounted to 4,361 maunds and 11 chit- 
tahs, and that Plaintiffs and Bring were ready and 
wilhng to dehver, and tendered and offered to deliver, 
to the Defendants and Ainslie the said indigo as it 
arrived, and requested the Defendants and Ainslie to 
take delivery of, and accept and pay for, the same, 
and that Defendants and Ainslie accepted and paid 
for part of the said indigo ; and assigned for breach, 
that they would not accept or pay for the residue, 
and alleged special damage. 

To this declaration the Defendants pleaded three 
pleas: ^First, that they did not promise as alleged ; 
Secondly, that Plaintiffs and Bring did not tender 
and offer to deliver the residue of the indigo to the 
Defendants and Ainslie as alleged ; Thirdly, that the 
said residue consisted of broken, dust, washings, and 
stuff, inferior to the run of the parcels, and that Defen- 
dants and Ainslie, in pursuance of, and according to, 
the terms of the contract, rejected the said residue. 
That the residue so rejected was afterwards valued by 
the said Lacroix at the price of 154 Company’s rupees 
per factory maund ; that the Defendants and Ainslie 
were always ready and willing to accept and pay for 
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such residue, according to the valuation of La- 
croi<x>f which the Plaintiffs and Bring had notice; 

but that the Plaintitfs and Bring would not deliver 
the residue at that price or valuation, but withdrew the 
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same. 

Tire Plaintiffs took issue on all these pleas, and 
thereupon issue was joined. 

On the 1st of July 1842, and before the trial of these 
issues, a commission to examine witnesses in London, 
on behalf of the Plaintiff's, and of the Defendants, was 

obtained. 

Upon tlie return of the evidence taken under the 
commission, the cause came on for trial, before Sir 
Lawrence Peel, Chief Justice, and Sir John Peter 
Grant and Sir Henry Wilmot Seton, Justices of the 
Supreme Court, on the 22nd and 23rd of November 

1843. 


It \vas proved, on behalf of the Plaintiff's, that 
Messrs. Whyte, Holmes and Co. were brokers at 
Calcutta, and that that firm was employed by both 
Plaintiff's and Defendants, in negotiating the sale 
and purchase of tlie indigo, in the declaration men- 
tioned; and in order to establish the contract de- 
clared upon, tlK! Idainliff's put in evidence the fol- 
lowing letter written by Holmes, one of the partners 
in the firm of Whyte, Holmes and Co,, dated the 
19th. November 1840, addi’cssed to the Plaintiffs, and 
purporting to be the sold note of the indigo in 

question; — 


‘ ‘ Messrs. Hamilton 
‘ Dear Sirs, — We have this day sold for you to 
Messrs. Colvin, Ainslie, Cowie and Co., the whole 
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produce of tliis season’s indigo of the Big' and Little 
Union, in Kishnagur, and G-16ths of the Mulnauih 
factory, on the following terms, viz. ; — 

Quantity. . . .About 4,500 Mds. 

Price Two hundred and live (Jo.’s rupees, 

per factory mawnd, free of bro- 
kerage, with the usual allow- 
ance on rejections, viz. on 
broken, dust, was 


O 

jt* i -■ 

stuff inferior to the usual run of 
the parcel. 

Delivery .... To be taken as it arrives, and to 

be paid for on delivery. You 
are to have the option of giving- 
the rejections at tiie liidce they 
are valued at by Air. A. Lacroix, 
or to withdraw them. 

“We remain, dear Birs, yours faithfully, 

Whyte, Holmes and Co., Brokers.” 

This letter was proved to have been delivered 
Holmes to the Plaintilf, Woollastou. And it w 
further proved, that at the time tlie letter was de- 
livered to Woollaston, it contained the word “usualy’ 
that Woollaston objected to the word “usual” remain- 
ing in, and required that word to be struck out. 
That, thereupon, Holmes took the letter to the Defen- 
dant, Henry Cowie, who struck out the word “usual” 
with his pen, and put his initials over it, for tlie pur- 
pose of vouching the expuuction of that word, and 
that Holmes afterwards gave the letter to Woollaston, 
as the sale-note of the contract. 

The Defendants objected to this letter being received 
as evidence of the contract, on the ground, that it was 


c* 
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not in itself a contract: that it was in its form a sold 1 S 46 . 

note, forming part only of a contract, and that to 
make it a contract, a corresponding bought note ought remfry 
to be produced. That further, as a contract it was 
imperfect and not binding, under the Statute of Frauds, 
for "want of the signature of the Defendants. The 
Supreme Court, however, received it as evidence, and 
gav© leave to the Defendants to move for a non-suit. 

It was proved by the Defendants, as part of their 
case, that on the 20th of Noveonher 1840, Messrs. 
Whi/te, Holmes and Co. wrote, and sent to the De- 
fendants, a letter of corresponding date with the sold 
note, and purporting to be the bought note of the indigo 
mentioned, which was as follows: — 


'Calcutta, 19th Nov^. 1840. 

‘‘Messrs. Colvin, Ainslie, Cowie & Co. 

“Dear sirs, — We have this day purchased on your 
ale from Messrs, llamilton & Co. about 4,500 maunds 
of indigo, being the present season’s produce of the 
Big & Little Union in Kishnagur, & 6-1 6*1^ of the Mul- 
nauth concern, on the follows terms, viz. 

Price, Co.’s Rs. 205 per F. M^. & 1 % broke® from 
you, rejecting broken, dust, washings, & any 
thing that is inferior to the run of the parcels. 

Delivery, To be taken as it arrives, & to be paid 
for on being delivered. 

‘ ‘ Mr. Lacroix of our establishment is to examine 
the indigo, & state any that he considers to be infe- 
rior, & also to value it, & the other rejections, Messrs. 
Hamilton & Co. reserving for themselves the option 
of giving the rejections or not, as they may choose. 

“We remain, dear sirs, yrs faithfy, 

^‘Whyte, Holmes & Co.” 


m /» i 



CASSS IN THE PRIVY COUNCIL 


It was further proved, that the deliveries of indigo 
under the contract made by Whyte, Holmes and Co. 
commenced on the 30th November 1840, and ended 
on the 14th January 1841, and consisted of 1,151 
chests, or 4,361 factory maunds, and 11 chittacks, and 
that the whole of them were inspected and approved 
or rejected by Lacroix, the person named in the bought 
and sold notes, who attended all the deliveries, and 
made his rejections mostly in the presence of a Mr. 
Savi, one of the manufacturers of a large portion of 
the indigo, and that Lacroix valued all the rejected 
chests, which were afterwards accepted by the Defen- 
dants. That in the month of December 1840, the De- 
fendants shipped tor London 1,012 of the chests of in- 
digo so bought by them of the Plaintilfs, and paid for 
as aforesaid, and afterwards sold the same by auction 
at the indigo sales in London in July 1841. That in 
March 1841, the Plaintiffs apphed to Defendants, 
through Messrs. Whyte, Holmes and Co., to obtain 
the Defendants’ consent to have the rejected chests of 
indigo, then in the bonded warehouse, sold by public 
auction, but the Defendants dechned to interfere. 
That in May 1841, the Plaintiff’s obtained from the 
bonded warehouse at Calcutta 147 chests of indigo, 
which included the whole number of chests rejected 
by the Defendants, and 10 chests beyond. That in 
June 1841, the Plaintiff’s, by Messrs. Holmes, Paudon 
and Co., their brokers, sold the whole of the 147 chests 
received by them from the bonded warehouse, by 
public auction in Calcutta, at prices considerably 
less than' the valuation of chests rejected by Lacroix, 
for being inferior, and which the Plaintiff’s delivered 

r , . 

at such valuation, without observation or objection. 
That between the 29th of November 1841, and 2nd of 
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FshTUQiTy 1842, 64 cliGsts of tlie indigo rG^Gctod by tbo 
Defendants, and part of the 132 chests which had 
been deposited in the bonded warehouse in Calcutta 
by the Defendants, and sold by auction in Calcutta by 
tile Plaintiffs in J uuc 1841, as aforesaid, arrived in 
London, and were put up for sale by auction in Lon- 
don in April 1842, and 57 of the said chests w^ere then 

sold, at prices averaging one-third less than the sale 

price of the 1,012 chests. That the 64 chests so sold 

in April 1842, were compared and examined with the 
1,012 chests of indigo sold in July 1841, the rejected 
ckests were contrasted with the accepted chests of the 
corresponding marks and parcels, and the 1,012 were 
found to be of very superior quality, and the 64 chests 
were found to be very far inferior to the general run 
of the 1,012 chests and to the accepted chests of .the 
corresponding marks, and 57 of the said chests were 
then sold, at prices averaging one-third less than the 
sale price of the 1,012 chests. 

The evidence given respecting the custom of mer- 
chants at Calcutta to dehver bought and sold notes, was 
conflicting; but the Court, upon the evidence in gene- 
ral, found a verdict for the Plaintiffs, for the difference 
of amount between the contract price of the indigo, 
and that at which the Plaintiffs sold the 132 chests, 
through Messrs. Holmes, Faudon and Co. in June 1841, 
and directed that the amount should be calculated 
by the prothonotary. The prothonotary calculated 
the amount of the damages, and assessed them at 
Rs. 26,035. 5. 11. 

Upon the 26th of January 1844, the Defendants 
obtained from the Supreme Court, a rule to show cause 
why a judgment of nonsuit should not be entered, or 
why a verdict should not be entered for the Defen- 
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dants, or why a new trial should not be had, on the 
grounds, that the contract declared upon was not duly 
signed according to the Statute of I’rauds, and that 
there was no written contract, and that the verdict 
was against evidence, or the weight of evidence. 

The Plaintiffs showed cause against the rule, and 
the Court took time to consider their judgment, and 
on the 5th March 1844, Sir La^vrence Peel de- 
livered judgment, that the Defendant’s rule of the 
26th of January 1844, should be discharged, with 
costs. This judgment proceeded on the ground 
that the sold note, put in by the Plaintiffs, alone evi- 
denced the contract between the parties j and that the 
Plaintiffs, having proved the contract declared on, and 
the delivery of the whole quantity contracted for, it 
lay upon the Defendants to show, that they had rightly 
exercised their power of rejection, which the Court, 
upon the evidence in the cause, was not satisfied of, 
and was, therefore, of opinion that the Defendants 
were bound to pay the contract price for the indigo 
rejected. 

From this verdict and judgment of the Supreme 
Court, the present Appeal was brought. 

The Solicitor-General (Sir F. Kelly), Mr. Hill, 
Q. C., and Sir John Bayley, for the Appellants. 

This was a contract by bought and sold notes, ac- 
cording to the usual mode of mercantile transactions 
at Calcutta; and it cannot be disputed that, if there 
be any variation in any material part, betw’een the 
bought and sold notes, the contract is void and gone. 
Thornton v. Mieux {a). Thornton v. Kew,pster {b). 

(a) 1 Moody & Malkin, 43. 


(&) 5 Taunt. 780. 
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Pitts V. Beckett (a). Short v. Spackmcm {b). Hawes v. 
Foster (c). Smith’s Mercantile Law, 3 Edit. p. 455. 
There must be mutuality of contract. The sold note 
is a document which expresses only a sale ; it cannot, 
therefore, even though signed by the intended buyer and 
seller, amount in la.w to a contract of sale and purchase, 
so as to satisfy the Statute of Frauds (29 Car. II., cap. 3, 
sec. 17), the contract required by that Act being a mu- 
tual agreement, binding on, and enforceable against, 
both parties, which a sold note is not. In this ease, the 
sold note differs in many particulars from the bought 
note. But assuming the contract to be contained 
in the sold note alone, the note proved by the Plain- 
tiffs Avas altered in a material particular, after it had 
been sivned bv the brohers, and was not, subsequent 
to such alteration. ' sivned bv the Eesnondents or any 
asrent laAvfullv aiAthorised on their behalf. The in- 
sertion of the initials H. C. above the erasure of 
the word “usual” in the note was not intended 
to operate, and could not operate, further than as 
an authentication of the erasure: it did not in law 
amount to a signature sufficient to bind the Ap- 
pellants to the performance of the contract, so as to 
satisfy the Statute of Frauds. Eastwood v. Kenyon {d). 
Allen V. Bennett (e). Stokes v. Moore (f). The Court 
below thought that this case fell -within the principle 
of Roive V. Osborne (.<?), but we submit that the present 
is wholly different from that case. In that case there 
were none of the incidents of a bought note, in the 
mercantile acceptance of the term ; the contract was 

(a) 13 Mee. & W. 743. (b) 2 Barn. & Adol. 962. 

■ (c) 1 Moody & Rob. 368. (d) 11 Add.' 438.- - • : 

(e) 3 Taunt. 109. if) 1 Cox, 219. 

(g) 1 Stark. Nisi Prius Cases, 140. • 
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not effected through the medinm of bought and sold 
cowiE notes, nor was it signed by the broker, but by the 
UEMFEY. party himself ,• and Lord Ellenborough was of opinion 
that that was the real contract, and not the note of 
such contract, which was sent by the broker to the 
Defendant, and which varied from the contract itself. 
— [Lord Brougham-. In Hawes v. Foster {a), the jury 
were desired to say, whether it was a bought and 
sold note so here we are a jury as much as the 
Judges in the Supreme Court were.]— It cannot be 
contended that, at the time the broker went to Gowie, 
and he struck out the word “usual,” the transaction 
was complete ; and that the necessity of a bought 
note was dispensed with, by Gowie agreeing to the 
alteration. Suppose a draft release brought to one of 
the parties to have an alteration agreed to, his signing 
that alteration is not the formation of a contract. The 
mere circumstance of the name of a party being written 
by himself in the body of a memorandum of agreement 
for a lease, will not constitute a signature within the 
meaning of the Statute of Frauds. StoTces v. Moore. 
This must be considered as a transaction effected by 
a broker between other parties, by means of bought 
and sold notes ; and the effect of the bought note vary- 
ing materially from the sold note, is to render the con- 
tract void. Nothing has been done to waive the effect 
of such variation. ' 

Sir Thomas Wilde, and Mr. Gharles Fuller, for the 
Respondents. 

The question is, whether this sold note, containing 
all the terms of the contract of the parties, is within 
the meaning of the Statute of Frauds. ' The bought note 

ia) 1 Moody & Rob. 368. 
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was not necessary — the transaction w^as complete with- 
out it. — [Lord Brougham'. The question is, whether 
this is a transaction of bought and sold notes. If it 
is so, the law is clear. Bowe v. Osborne was not a 
case of bought and sold notes.]- — This note was 
signed by the party sought to be bound. There is no 
doubt whatever that Whyte, Holmes and Co. had au- 
thority to enter into the contract. Holmes tendered 
.the note which contained the contract to Woollaston for 
his approbation, but upon his dissenting to the word 
“usual” remaining, he took it to Gotvie ; and the effect 
of his conversation with him was, that he agreed to it, 
with the word “usual” sti’uck out of it. Coivie drew 
his pen through the word, put his initials over it, and 
iianded it back to Holmes to be delivered to the seller. 
We have, therefore, a paper containing the terms of 
the contract, signed by the party authorised by the 
buyer, and delivered to the seller, with the approbation 
of the buyer. This was the signature of the purchaser 
for all legal purposes (before the delivery of the bought 
note); if it was not so, at the delivery, it never could 
be afterwards made a contract within the Statute of 
Frauds. The bought note was not the means of com- 
pleting the transaction ; it was not the means by which 
the, fact of buying was known to the buyer: it was not 
delivered at the time. All the evidence goes to prove 
the contract complete without the bought note, and it 
not being the general custom at Calcutta, to complete 
mercantile transactions by bought and sold notes, 
there was no occasion for the bought note here, and the 
contract was a binding contract without it. 

The Solicitor-G-eneral, in reply. 

This is undoubtedly a case of bought and sold notes ; 

2 H 
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^ the broker himself states that he delivered both a 

cowiE bought and a sold note. The contract, in such cases, is 

KEMFRy. not binding upon either party until both are delivered 

Thornton v. Kempster (a).— [The Eight Hon. Dr. 

Lushington referred to Humphries v. Garvalha (6).] 

That ease is in our favour ; it goes to show that the 

notes must correspond at the time that the contract 

is complete.-[The Eight Hon. Dr. Lushington: There 

was parol evidence, that the seller acquiesced in the 

sale.]— There was no variation of the contract on the 

bought and sold notes. That case only shows that 

the authority might be disputed ; the question was 

whether the seller might reject it on other grounds 
than discrepancy. 


9th August 
1846. 

N— . .. ^ 


The Eight Hon. Dr. Lushington : 

The Appellants and the Eespondents were two 
mercantile firms at Calcutta. The Appellants were 
he purchasers of a large quantity of indigo from 
tie Eespondents, who bronght an action against them 

the wZJLtXr/a”"'' 

The Supreme Court was of opinion that the contract 

parties’ hy both 

P rtes, that note being dated the 19th of Novemher 

sulnt of ?he “ P"'- 

suance of the contract, to the Eespondents -Pi • 

tilfs. The Appellants ti,. ^^P^^ents, the Plain- 

aat this sold note did not alone , constitite ■ the con 
trac . bnt that^ the contract, consisted, of the soM Z, 

1/7.1 n 'riaTin+ ’7QCi i n * ' 


(«) 5 Taunt. 786. 1 Marsh. 365. 


(h) 16 East. 45. 
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and also of the bought note, bearing the 
and by the brokers. 


same date, 

7 


Th-e Defendants also insisted, at the trial, that the 
Plaintiffs were bonnd to give in evidence the bought 
not© as well as the sold note. The Court, however, 
was of a contrary opinion, and the Defendants pro- 
duced the bought note as part of their evidence. 

A. ctnestion arose, as to whether it was customary 
in Calcutta, to deliver bought and sold notes, and the 
Court declared, in its Judgment, that the evidence in 
favonr of the custom preponderated. 



Cow IE 


Rem FRY. 


Th-e questions for us to decide, are, what document 
or documents, constitutes the contract between the 
parties ; next, what is the construction of the contract: 
and, lastly, whether the contract was void, or has 
been "broken. 

Tire facts of the transaction must be taken from the 
evidence of Mr. Holmes (a partner in the brokers’ firm), 
who was living in London, and examined under a 
commission. He states, that his firm acted as brokers ; 
that lie communicated, as to the purchase, with Mr. 
Henry Cowie, one of the firm of the Defendants ; that 
he wrote the sold note addressed to the Respondents ; 
that Mr. Woollaston, one of the Respondents, objected 
to tlie word “usual,” — ^the word “usual” occurring in 
this manner: “Tivo hundred and five Company’s 
rupees per factory maund, free of brokerage, with the 


usual allowance on rejections, viz., on broken, dust, 
wasliings, and on stuff inferior to the usual run of the 
parcel:” the objection taken was to the word “usual.” 
He says, that he stated this objection to Mr. Cowie, 
who, he thinks, read the letter, . struck through the 
wo;rd. “u.sual,” and. put his’ initials, “H. .0.” over. 


Mr. . adds, '.that , he .delivered ..this note, so 


III— 62 

A 


2 H 2 



462 


CASES IN THE PRIVY COUNCIL 


* 846 - altered, to Mr, WooUaston, to Mnd the sale, as a con- 

S lui — , ~ imnn/ ' . ^ * 

cowiE tract between the parties. 

remfry . Mr. Holmes, on his cross examination, states, that 
there was a bought note as well as a sold note. He says 
he delivered the bought note to the Defendants, for the 
purpose of their advising their friends of the purchase ; 
he did not deliver it as a contract, but, subsequently 
to the day of the contract, for the purpose aforesaid. 
He says it was not then customary, at Calcutta, to de- 
liver a bought note to the purchaser, or a note to 
the seller. ' 


Mr. Ferguson, hoAvever, a witness of much gr 
experience, and whose opinion was adopted by 
Court, sitting as a jury, says, lie considered it ‘ 




invariable custom, at Calcutta, to deliver bought and 
sold notes; it was so in 1840, and it is so now.” 


Then, upon the whole of this evidence, we must de- 
termine what is the legal conclusion, as to the way in 
which it was the intention of the parties that the con- 
tract should be made, and whether any and what 
contract was made. According to the custom prevail- 
ing amongst merchants at Calcutta, the contract should 
have been by bought and sold notes, and the necessary 
inference is, that the parties intended to contract ac- 
cording to this custom : but this is not all ; there is 
delivered to both parties a bought and sold note, ac- 
cording to such custom. The actual dealing corre- 
sponds with the usual practice. "What is to be set otf 
against this? nothing but the statement of Mr. Holmes, 
evidently a young and inexperienced person, who de- 
poses that he did not believe such a custom to exist, 
though, at the very moment he was, de facto, following 
it. All the acts of the two parties show they were 
acting in observance of the cnstqm. Mr. Woollds- 
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ton 1 e(jiiires tlie sold note to be corrected, accordino' 
to bis sense of 'wbat the contract should be. 
Cowio, one ot the Defendants, requires a bought nn+a 

M W • MW O **i- V/ L V 

to be delivered. 

Looking at all these facts, we think that if there be 
no other evidence, or circumstances to the contrary 
we must come to this conclusion, that the transaction 
is to be considered as' a contract by bought and sold 
notes, and to be governed by the rules applicable to 
such a contract. What is there in this case which 
militates against such a conclusion? The fact that 
after the sold note had been shown to Mr. Woollaston 
and he had objected to the word “usual,” the same 
note had been shown to Mr. Cowie, and as Mr. Holmes 
says, he thinks, read over by him, and afterwards, as 
he deposes, the word “usual” struck through, and 
the initials “H.C. ” of Cowiels name added by him. 

It is contended, on the part of the Respondents, that 
the conclusion to be drawn from this circumstance is, 
that Mr. C owie j by this act, so sanctioned the sold note, 
that he and his firm were bound, by all the conditions 
therein contained, that such note immediately consti- 
tuted the contract between the parties, and if accepted 
by the Respondents, became binding upon the Appel- 
lants, entirely abrogating, pto hac vice, the customary 
mode of dealing by bought and sold notes, and all the 
legal results arising therefrom. It may be true, that 
merchants dealing inter se are not bound by any cus- 
tomary mode of contracting, and that they may adopt 
another and a different mode of contracting, if they 
think fit; but we are of opinion, that the presumption 
is strongly in favour of the custom, and that any al- 
leged deviation therefrom must be strictly proved. 
^.Now, what was the course of this transaction? Mr. 
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Cowie 

Remfry. 



464 


CASES IN THE PRIVY COUNCIL 


Goivie, as the acting partner of his firm, communicates 
cowiE with Mr. Holmes, the broker, and they come to some 

V 

REMFRY. understanding as to the terms on which the indigo is 
to be purchased. The custom of dealing by bought and 
sold notes having been proved, it must be presumed 
that Mr. Cowie intended so to deal, till the contrary 
be proved. Mr. Holmes, conceiving that he under- 
stood the terms agreed upon by Mr. Cowie, embodied 
them in the sold note, which he sent to Mr. Woollaston, 
the seller. There is neither proof nor presumption 
that Mr. Cowie saw this note before it was sent. Mr. 
Woollaston returns the note through Mr. Holmes, 
with an objection to the word “usual.” Mr. Holmes 
has an interview with Mr. Cowie, and tells him that he 
cannot finish the transaction unless the word “usual” 
be struck out; and so far as it appears, it was for this, 
and this only purpose, that the sold note was shown to 
Mr. Cowie. Mr. Holmes thinks he read it; assuming 
he did, he read it for the purpose of considering whe- 
ther he should comply with the demand made — ^whe- 
ther he should consent to one professed and designated 
alteration; he was not (whatever might be the legal 
consequences) cle facto required to read it, with a view 
to determine whether it contained the terms he in- 
tended to contract upon; first of all, was it intimated 
to him, that by the act he was asked to do, he would 
depart from the accustomed usage, and irrevocably 
bind himself and partners by that single note ? This 
signature of the alteration can only be taken to indicate 
his approval of, or rather his assent to, that alteration. 

We are of opinion that it would be exceedingly 
dangerous to the safety of all mercantile transactions, 
which so mainly depend upon usage, and the observance 
of - it, if we -were to infer from a circumstance of this 
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description, that the purchasers were bound by this ^4^ 
sold note alone, contrary to the custom, contrary to cowie 
the course of the transaction itself, thereby establish- remkrv. 
ing a contract by an act not in itself purporting so to 
do, and of the consequences of which Mr. Cowie- was 
not apprized, and which no mercantile man could be 
expected to surmise. 

We are of opinion that the contract was not, as held 
in the judgment, evidenced by the sold note alone; but 
that it was a contract by bought and sold notes, accord- 
ing to the custom in use, and to be so dealt with. We 
think that the established usage of dealing in the mer- 
cantile world should be held in high respect; the very 
existence of such usage shows that in practice it has 
been found useful and beneficial; the presumption is 
in its favour, and no departure from it is to be inferred 
from doubtful circumstances, and especially not from 
circumstances, which, in the opinion of mercantile men 
generally, would not be conceived to produce any such 
consequences. 

The Court below relied on the case of Rowe v. Osborne. 

Though this was only a decision at Nisi Prius, yet we 
acknowledge its weight, as being the opinion of a most 
eminent Judge (Lord Ellenborough), peculiarly con- 
versant with mercantile contracts; but we think that 
case is so materially distinguishable from the present, 
that it is not only not directly applicable, as was ad- 
mitted by the Court below, but that the principle on 
which Lord Ellenborough relied cannot be made appli- 
cable to the circumstances of the present case. In 
Rowe V. Osborne, the note delivered to the vendor 
■ was actually signed by the purchaser; the note of 
the contract afterwards sent to the purchaser differed 
from it. Lord Ellenborough held that the note signed 
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1846. by the purchaser constituted the real contract. The 
cowiE principle upon which Lord Ellenborough so ruled is 
REM.FRY. not stated, but we apprehend it must have been this, 
that the signature clearly evidenced the consent of the 
purchaser to buy on the terms stated in the do. 
cument; for that purpose, and that purpose only, 
could the document have been submitted to him 
for his signature ; and being so signed by him, the 
necessary and inevitable conclusion, in the absence of 
fraud, is, that he knew and approved of the tei’ms, 
and expressed such approval by his signature. The 
vendor having assented to those terms, .there was a 
complete contract between the two parties ; and the 
very fact of such a signature by a party being con- 
trary to the custom of buying by bought and sold 
notes (which are signed by the broker), showed that he 
relied upon himself, upon his own act and deed, in 
concluding the bargain, and not upon the broker, 
or on any note to be hereafter delivered to In'm . 

The present case we think essentially dilferent. 
Here the note received no signature from the party ; 
it^ was ^ submitted to the party, not for the purpose 
of considering if it contained his intentions, but solely 
and exclusively for the purpose of asking Mr. Gowie’s 
consent to the removal of one word, and to that 
removal he consents, and affixes his initials in ap- 
probation of that removal, and nothing else. We 
cannot consider this as a proof of knowledge of con- 
tents, and consent to be bound by the whole instru- 
ment, abandoning the - usual mode of contract by 
bought and sold notes. W e have examined all the 
other authorities cited at the Bar, but we do not think 

they apply with sufficient closeness to require any fur- 
ther investigation. 
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'Wq fsel bound, tberoforo, to differ from tbe Supreme 1846 . 
Court, and the Judgment they have pronounced, on this cowik 
part of the case. We think that this must be consi- reJfky 
dered as a transaction in the contemplation of the 
parties by bought and sold notes, and that the contract 
is contained in both of the notes, and not in one. If 
this be so, it is admitted that there is a material varia- 
tion between the two notes 5 and then the consec^uence 
follows, from all legal principles, that no binding con- 
tract has been effected. To such purport is the deci- 
sion of the Common Pleas in Thornton v. Kempster 
(5 Taunt. 786). To use the words of Mr. Baron Parke 
in another case, the parties never have contracted in 
writing ad idem. 

For these reasons we ate of opinion that the Judg- 
ment of the Court beloAV must be reversed, and judg- 
ment be entered for the Defendants below, the Appel- 
lants here. , 

I must add, however, that this is the judgment of 
the majority of their Lordships, and that the Chancel- 
lor of the Duchy of Cornwall was inclined to have 
taken a different view of this case. 
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The Queen, on the Prosecution of the Bombay 

Goveenment, 


AGAINST 


Eduljee Byeamjee and seventeen others.* 


On Petition from the Supreme Court of Judicature at 

Bombay. 


’Practice — Privy Council — Appeal to in criminal cases — Might of accused — 
Supreme Court Charter (Bonibay) . of 1823 — Construction, 

The Bombay Charter of the 8th Dec, 1823, (granted in pursuance of the 
powers eo^erred to the Crown by 4 Geo, IV., e. 71,) after providing ^‘That 
in all indictments, informations, and criminal suits and causes whatsoever 
the said Supreme Court of Judicature at Bombay shall have the full and ab- 
solute power and authority to allow or deny the Appeal of the party pre- 
tending to be aggrieved,'^ proceeds thus:— '^And we do hereby also reserve 
to ourself, our heirs, and successors, in our or their Privy Council full 
power and authority, upon the humble petition of any person or persons 
by a Judgment or determination of the Supreme Court of Judi- 
cature, at Bombay, to refuse or admit his, her or their Appeal thereupon, 
upon such terms and under such limitations, restrictions, and regulations, as 
we or they shall think fit, and to reform, correct, or vary, such Judgment 
or determination as to us or them shall seem meet.^^ 

Upon a Petition, praying for leave to Appeal from a conviction for 
felony : held by the Judicial Committee of the Privy Cormcil, that there 
was no power reserved to the Grown by the Charter, to allow Appeals in 
criminal eases, such Appeal being confined to civil cases only. 

Aorif.llfi Thebe were two ‘ petitions in this matter. The 

' « ' iirst Wds tliG petition of JE dv/lj 66 JByT(ifyij66y 3. tont 

maker, late of Bombay, but now a prisoner at Singa- 
poie, undergoing sentence of transportation, presented 


Present. Members of tbe Judicial Committee ^ — Tbe Lord Pre- 
sident ^he Duke of Bneeleucb), the Vice-Chancellor Wigram, the 

Kight Hon. Dr. Lushmgton, and the Right Hon. T. Pemberton 
Leigh. 


Privy Councillors, — Assessors ^ — Sir E. H. 
Johnston, and Sir E. Ryan. 


East, Bart., Sir A. 
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ilokl iiksO;, tliat tlic Cliaitei lulling been granted by the Crown, b^ 
‘ xCct I?arliaiiiGntj must be construed 'vvitli reference to tlie 

i t T . ^ A x-»4- YT/-%.T ’I 4*T't / \T1 _ . « 


by force 
powers 


I i!'46. 

Queen 


of ail Act X vvxtn reierence to tiie powers — 

Conferred X>y n A ^verc^'HE Q 

limited by coii^ti uctioii . and that the Supreme Court alone has full z-. 

and absolute power, to allow or deny permission to appeal iu eriiuiiiul Eduljee 
cases. EyramJee. 

Semhle. No Aiipeal lies, lu eases of felony, to the Queen in Gouiieih 
from any o£ the dominions o± the Crown ot treat Britain wliich are goi 
veriied by the law of England. ^ 


Oil beli3-lf of himself and eight Parsees, also undergoing' 
seiiteiicB of transportation at Singaipors^SkUd. praying that 
Her Majesty would he graciously pleased to direct the 
issue of a free pardon to the Petitioner and the other 
convicted parties, or that Her Majesty would be pleased 
to refer the matter of the Petition, and the ease of the 
Petitioner, with the circumstances of the trial, to the 
consideration of the Judicial Committee of Her Ma- 
jesty’s Privy Council, to report thereon, or that Her 
Majesty would be pleased, by and with the advice of 
Her Privy Council, to make such order for the admis- 
sion and prosecution of an Appeal from the Judg- 
ment of the Supreme Court, and that Her Majesty 
Yvould in like manner be pleased to make an order 
for the production of true and exact copies of all 
evidence, proceedings, judgments, decrees, and orders, 
had or made iu the prosecution in the Supreme Court, 
and of tlie Judges’ notes of the evidence taken before 


the Court, and of the reasons given by the Judges of 
the Court, and also the evidence taken before the 
Chief Hfagistrate of Bombay, by the direction of the 
Chief Justice of the Supreme Court, and all papers 
in the possession of the Right Honourable the Earl 
of Ripo'n (the then President of the Board of Con- 
trol) and the Secretary of State, relating to the trial 
and the case of the Petitioner, and for the taking any 
necessax'y evidence, and that Her Majesty would be 
pleased to reform, correct, or vary such Judgment, 


111—63 
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1846 . and. make sucli fiirtlier or other ordei' in the torms, as 
THr<^EN to Her Majesty might seem meet. 
eduljee The Petition set forth tlnit an indictment was pre- 
KYRAMJEE. Supremo Court of Judicature at Bombay, 

in the second sessions of the year 1844^ against the 
Petitioner and seventeen otiier persons, Barmics, for 
the murder of a Parsee, named Mimclicr-jce Uurmusjee. 
That the Petitioner and sixteen otliers were charged as 
accessories to the murder. Tliat tlic trial took place 
on the 17th July 1844, and lasted ten days, l)efore Sir 
Henry Roper, Chief Justice, and Sir E. Perry, Puisne 
Judge, and a Jury of Europeans, when the Jury re- 
turned a verdict of guilty against ten, including the 
Petitioner, and acquitted the remainder of the parties 
charged. That the Petitioners presented a I’etition 
to the Judges of the Supreme Court, for leave to 
Appeal to Her Majesty in Council, against the direc- 
tion of the Chief Justice, and tlie verdict, and con- 
viction founded thereon, upon the grounds and under 
the circumstances therein si)ec,ially set forth. That 
such Petition was not complied witli by the Judges, 
but that the extreme penalty of the law was carried 
into effect against one of the parties charged, and the 
remainder were sentenced to he transported for life to 
Singapore. 

The jprincipal allegations contained in this Petition, 
were verified by affidavit. 

The second Petition was presented on the part of 
upwards of six thousand inhabitants of Bombay, and 
after setting forth, in substance, the circumstances 
contained in the first-named Petition, prayed that Her 
Majesty would be pleased to exei’cise her prerogative 
of mercy, in favour of such of the convicts as she 
naight deem entitled to remission of their sentences, 
and to grant them pardon. ' . 



OiSI A.j?PIij AIjJS Fi\OM TllE EAST 1NE1E>S 

Both Petitions were referred by the Grown to the 
Judicial Committee of Her Majesty’s Privy Council, 
and now came on for hearing. ■ 

Mr. Hill, Q. C., and feir John Bayley, in support 
of the first Petition. 



The Queen 

Edu ljle 
Bvkamjee. 


The jurisdiction of Her Majesty in Council, to en- 
tertain Appeals in criminal sentences in India, is un- 
doubted. Poonekooty Moodeliar v. The King {a). Aga 
Moihoni-Qd Kurboolie v. Ihe Queen (6). Both these cases 
were upon indictment.— [Sir E. Ryan: These are 
cases in which the Appeal was allowed by the Court 
below, which difters from the present application.] — 
The Charter of Justice, of Bombay (c), gives a right of 
Appeal, in all indictments, informations, and criminal 
suits, and expressly reserves to the Crown the power 
to refuse or admit an Appeal from any Judgment or 


(a) 3 Knapp^s P. C. Cases, 384. (b) 4 Moore’s P. C. Cases, 239. 

(c) Tlie following' are the clauses relating to the Criminal Jurisdic- 
tion, and the right of Appeal to the Queen in Council, as contained In 
the Charter, or Letters Patent, of the 8th December 1823, for esta- 
blishing the Suxjreme Court of Judicature at Bomhay. 

^And it is our f urtlier will and i^leasiire, and we do hereby grant, Supreme 

Court, a 

order, ordain, and appoint, that the said Supreme Court of Judiea- courfof 
ture, at Bomhay, sliall also lie a Court of Oyer and Terminer, 

Gaol delivery, in and for the town and island of Boynbay, and the and of Oyer 
limits thereof, and the factories subordinate thereto ; and shall have 
and he invested with the like power and authority, as Commissioners, 
or Justices of Oyer and Terminer, and Gaol deliveiy, have, or may 
exercise, in that part of Great Britain called England^ to enquire, by 
the oaths of good and sufficient men, of all treasons, murders, and 
other felonies, forgeries, perjuries, trespasses, and other crimes and 
misdemeanors heretofore had, made, done, or committed, or which 
shall hereafter be had, done, or committed, within the said towm 
and Island of Bombay,, or the limits thereof, or the factories subordi- 
nate thereto.^^ [The Charter then proceeds to give authority to the 
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' J determination of the Supreme Court, upon such re- 
the Queen strictions and regulations, as the Crown shall think fit 


Eduljee 
Byram JEE, 


Court; to issue a precept to the sheriff to summon juries and 
witnesses, with power to punish for contempt, &cj ^^And to 
proceed to hear, examine, try, and determine the said indict- 
ments and offences, and to give judgments thereupon, and to award 
execution thereof. And in all respects to administer criminal 
justice in such or the like manner and form, or as nearly as the 
condition and eirciimstances of the place and the persons will admit 


of, or as oiir Courts of Oyer and Terminer and Gaol delivery do 
or may in that part of Great Britain called England, due attention 
being had to the religion, mamiers, and usages of the native in- 
habitants. 


The Court of And whereas eases may arise wherein it may be proper to remit 
Temi^ner general severity of the law, we do hereby authorize and em- 

may reprieve po"'er the said Court of Oyer and Terminer and Q-aol delivery to 

M^clpitaf suspend the execution of any capital sentence wherein 

sentence, uii- there shall appear, in the judgment of the said Court, a proper 

pleasurg^s* occasion for mercy, until our pleasure shall be known. And the 
known. said Court shall, in such case, transmit to us, under the seal of the 
said Court, a state of the case, and of the evidence, and of the 
reasons for recommending- the criminal to our mercy, or for such 
reprieve or suspension, as the ease may he: in the mean time, the 
said Court shall cause such offender to be kept in strict custody, or 

deHver him or her out to sufficient bail or mainprise, as the eircum- 
stances shall seem to require. 

Appeal to the ouJ" further will and pleasure, and we do hereby direct 

SnucU. and ordain. That if any person or persons shaU find himi 

her, or themselves aggrieved, by any Judgment or determination of 
the said Supreme Court of Judicature, at Bo^nhay, in any case what- 
soever, It shaU and may be lawful for him, her or them to Appeal to 
us, our heirs or successors, in om- or theii- Privy Council, in such 
mannei, and under such restrictions and qualifications as are here- 
inafter mentioned, that is to say, in all Judgments or determinations 
made fay the said Supreme Court of Judicature, at Bomlay, in any 
cn ^ cause, the party or parties against whom, or to whose imme- 
late prejudice, the said Judgment or determination shall be or tend, 
may by his or their humble petition, to be preferred for that purpose 
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to impose. The Statute 7th & 8th Viet., c. 69, also 
provides for the admission of Appeals from any judg- the queen 

Eduljee 

BYRAMJEE. 


to the said Court, pray leave to Appeal to tis, our heirs or successors, 
in our or their Privy Council, stating in such petition the cause or 
causes of Appeal. And in case such leave to Appeal shall be prayed 
by the party or parties who is or are directed to pay any sum of 
money, or to perform any duty, the said Court shall, and is hereby 
empowered to award, that such determination or Judgment shall be 
carried into execution, or that sufficient security shall be given for 
the performance of the said Judgment or determination as shall be 
most expedient to real and sul^stantial justice. 

^Trovided always, that where the said Court shall think fit to order 
the Judgment or determination to be executed, security shall be for costs and 
taken from the other party or parties for the due performance of such 
Judgment or Order, as we, our heirs or successors, shall think fit Judgment, 
to make thereupon. And in all cases we will, and require, that 
security shall also be given to the satisfaction of the said Court, 
for the payment of all such costs as the said Supreme Court of 
Judicature, at Bombay, may think likely to be incurred by the said 


Appeal, and also for the performance of such Judgment or Order 
as we, our heirs or succiessors, shall think fit to give or make 
thereupon ; and upon such Order or Orders of the said Court 
thereupon made l)eing pertornuMl to their satisfaction, the said 
Court shall allow the Appeal, and the party or parties, so thinking 
him, her or themselves aggrieved, shall be at liberty to prefer and 
prosecute his, her or their Appeal to us, our heirs or successors, in 
our or their Privy Council, in such manner and form, and under such 
rules, as are observed in Appeals made to us from our plantations or 
Colonies, or from our Islands of Guernsey, Jersey, Sarh or Alder- 


ney, 

^^And it is our further will and pleasure, and we do hereby direct Court in such 

and ordain, that in all such cases the said Supreme Court of Judiea- tSansmitV 

ture, at Bombay, shall certify and transmit, under the Seal of the said 

, , . evidence and 

Court, to us, our heirs or successors, in onr or their Privy Council, a proceedings, 
true and exact copy of all evidence, proceedings, judgments, decrees, 
and orders, had or made in such causes appealed, as far as the same 
have relation to tlie matter of Apix^al. 

^^And it is our fiirtlier will and pleasure, that in all indictments. In criminal 

• n j* •... ■i ., -1 * T Suits til e 

mtormations, and criminal suits, and causes whatsoever, the said ^ourt may 

allow or 
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ments, sentences, decrees, or orders, of any Court 
THE Queen Justice within anv British colony or possession 

S7. “ 

eduljee abroad, although such Court should not be a Court of 
’ Error, or a Coiirt of Appeal, mthin such colony or 
possession. It is true that the Bom, hay Charter gives 
the Supreme Court the power to allow or deny Ap- 
peals, but the Crown has expressly reserved to itself 
the power to refuse or admit an Appeal, even though 
denied by the Supreme Court. It never could he 
meant that the Supreme Court should have the po-wer 
of saying, peremptorily, that its decisions, in criminal 
matters, should not be reversed, which it would in 
effect do, by refusing leave to Appeal. Such Appeal is 
an incident to the powers of this Court, which stands 
in relation to Colonial Courts, as the Queen’s Bench 
does to the inferior Courts in this country. In Be 
Ames (a), leave was granted here to Appeal from a 
criminal pr'oeeeding in Jersey, which being found to be 
contrary to an express Ordinance in force in Jersey, 

(a) 3 MooiVs P. C. Cases, 409. 


deny Appeal, Supreme Court of Judicature, at Boiribay. shall have the full and 
thetQrms^^^ absolute power and authority to allow or deny the Appeal of 
the party pretending to be aggrieved, and also to award, order, 
and regulate the terms upon which Appeals shall be allowed in 
such eases in which the said Court may think fit to allow such 
Appeal. 


Reservation 
of power t o 
the King to 
refuse an 
Appeal. 


"CAnd we do hereby also reserve to ourself, our heirs and suc- 
cessors, in our or their Privy Council, full power and authority, 
upon the humble petition of any person or persons ag'grieved by a 
Judgment or determination of the Supreme Court of Judicature, at 


Bombay, to refuse or admit his, her or their Appeal thereupon, upon 
such terms, and under such limitations, restrictions, and regula- 
tions, as we or they shall think fit, and to reform, correct, or 
vary siicli Judgment or determination, as to us or them shall seem 


meet/^ 
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such leave was afterwards rescinded. Mr. Baron Parke '846. 
in delivering judgment, says, “We are not disposed the queen 
to say that we have not the power so to have done, eduuee 
as Her Majesty is the head of justice, and we are sit- 


ting here, not merely as a judicial body, but as Privv 
Councillors, and the matter of the former Petition 
Avas referred to us generally.” So, here the matter is 


referred generally. — [The Eight Hon. 


T. Pemberton 


Leigh: Is this merely a Petition for leave to Appeal?]— 
The Attorney-General: More than that is prayed for: 
the exercise of the Royal mercy; but your Lordships 
cannot advise on that part of the Petition. It could 
never have been intended to refer to your Lordships, 
sitting as the Judicial Committee of the Privy Council, 
an aiTplication to Her Majesty to grant a free pardon. 
— [The Right Hon. T. Pemberton Leigh: In the Pe- 


tition of the States of Guernsey (a), referred by the 
Crown, to the Committee for the affairs of Jersey, 
the reference Avas larger than was intended, but Ave 
reported only upon the laAV of the case, namely, 
the legality of the acts done.] — Mr. HiU: Enough 


appears on the face of the Petition to authorize 


your Lordships to report to the Crown generally. — 
[The Right Hon. I)r. Lushington: Their Lordships are 
of opinion, that it was not intended by the reference, 
to refer to them any question, whether mercy should 


be extended by the Crown to the Petitioners; you 
will therefore confine yourself to two questions: first, 
Avhether there is any power in the Judicial Committee 
to advise Her Majesty to permit an Appeal; and, 
secondly, if they have such poAver, whether they would 
exercise a proper discretion in so advising.] — ^Mr. Bill: 
lis is a Charter granted by the CroAAm, by virtue of 


(a) 10th Dee. 1844. 

2 1 
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the Statute 4 Qeo. IV., e. 71 ; and if there were no re- 

the queen servation in the Charter to admit Appeals, not other- 

nTiS for, the power of the Crown to admit 

Appeals would not have been parted with ; for the 
Crown has no power to denude itself of any preroga- 
tive necessary to the administration of justice. It has 
no more right to weaken its power to give protection 
to the subject, than the subject has to diminish or 
qualify his allegiance. The rights of the sovereign and 
the rights of the subject are strictly correlative. No- 
thing appears in the Charter to warrant a conclusion 
that an Appeal cannot lie here in a criminal proceed- 
ing. The Crown can only be bound by express words. 
If a question is reserved by a Judge upon the trial of 
a prisoner, for the opinion of the fifteen Judges, they 
advise the Crown, in their discretion, to grant a free 
pardon. Their powers are limited, as in this Court, 
to advise the Crown. Then why should not this Court 
advise a free pardon? Enough appears from the Pe- 
tition to justify such an exercise of the prerogative.- 
[ he Right Hon. T. Pemberton Leigh: Is there any 
instance in which we have dealt with evidence settled 
y e ver ict of a jury, and considered whether it was 
well founded or not?]-The Court sat as a jury in 
Cowas-iee v. Thompson {a), and Cowie v. Remfrg \b) ■ 
an in Gahan v. Lafitte (c), though the verdict was sus- 
ained, yet the damages were cut down; this Court 
hereby exercising the highest discretion.- [The Right 

A 1 any instance occurred where 

Z tz , I in 

of a felony?]-None. The only criminal cases 


(a) Ante, p. 422. 

(c) 3 Moore’s P. C. Cases, ; 
4 Moore’s P. C. Cases, 323. 


U) 


J *■ 


Antp, p. 448. 

see Le Breton v. Enni^, 
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appealed from India were P ooneekooty Moodeliar v. The y^4o- 

King, and Aga Mahomed Kurhoolie v. The Q^(een, wMcIiThe queen 
■were indictments for misdemeanors. eduljee 

BYR-AMJEE. 

The Attorney-General (Sir F. Thesiger), and Mr. 

Wigram, Q. 0., for the Crowm, and the East India 

Company. 

It is contrary to the polic^^ of the Criminal Law in 
England, to allo'w an Appeal in cases of felony, and 
iiothins; can he fonnd in the Charter of Bombay ■which 
gives snch po'wer. No mention is made of criminal 
snit or information in the reservation to the Cro^wn to 
refuse or admit an Appeal. If a party here is im- 
poroperly convicted, the only redress that can he had, 
is hy application to the Crcwn for a pardon. Even 
■with regard to a question of la'w that may arise upon 
■the trial, the prisoner has no right of appealing 
to the fifteen Judges; it can only he done hy the 
Judge who presides at the trial, reserving the point. 

If then there exists no right of Appeal in criminal 
cases in England, it must follow, that none is given hy 
this Charter to Bombay, where the English law prevails. 

The case of Be Ames establishes, that no Appeal lies 
from a criminal proceeding in Jersey. Pooneehooty 
Moodeliar v. The King was an indictment for forgery, 

■which was a misdemeanor, hy Statute in India] and 
in Aga MaJtomed Kurhoolie v. The Queen, the Ap- 
peal here was strictly confined to a question of law. 

In each of these eases, the Supreme Court had granted, 
under the Charter, leave to Appeal; here they refused 
it, and their refusal is hy the terms of the Charter ah- 
solute. It would he most mischievous to grant this 
application, the object being to Appeal from a convic- 
tion for felony. 


2 I 2 
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1846. 

v— 

THE Q0EEN 
V. 

Eduljee 

BYRAMJEE. 


The Bight Hon. Dr. L-ushingtok : 

In the month of August, in the year 1844 , eighteen 26th jw 
natives of Bombay were tried before the Chief Justice, • — ^ 
assisted by a Puisne Judge. One of the prisoners, 
Burjorjee Jamsetjee, was charged with the wilful murder 
of a Parsee, named Mmicherjee TTormvsjee. Ho was 
found guilty, and executed. The seventeen other pri- 
soners were charged as accessories to the murder, and 
were convicted and transported. 


Two petitions, one signed bv one of the individuals 
convicted, and another respectably and numerously 
signed by certain inhabitants of Bombay, were presented 
to Her Majesty. Those petitions set forth at great 


length, the circumstances attendant upon tlie tiaal, and 
prayed for the exercise of Her Majesty’s prerogative in 
favour of the convicts, or that an Appeal might be 
allowed. Her Majesty has been pleased to refer the 
petitions above mentioned to us, not for the purpose of 


advising as to the exercise of Her prerogative of mercy, 
but as containing, together with the affidavits in sup- 


port of them, a full statement of all the facts, and for 
the purpose of enabling us to advise, whether tlie per- 
sons convicted can be permitted to Appeal, under the 
circumstances set forth in those affidavits and those 
petitions, from the sentence of the Court. 


Those petitions did not allege that any error ap- 
peared on the face of the record, but they complained 
of the direction of the Judge, the evidence, and the 
verdict. 


Now if this question were to be decided by the law 
of England, it is notorious, that no prisoner convicted 
of felony could claim a new trial or a right of Appeal 
in tills sense. A writ of error is another question, 
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which, it is not necessaiy for ns to discuss in this case. 1S46. 
The usual practice, where the Judgment is not post- the queen 
poned, is, if any objection he taken at the trial, which eduuee 
the Judge who tries the prisoners does not admit to be 
valid, but deems worthy of consideration, to reserve it 


for the opinion of the fifteen Judges. If the majority 

think the objection ought to have been sustained, the 

Judge who tried the prisoner reports to the Seci’etarv 

% 

of State, and the prerogative of the Grown is exercised 


in such a manner as the advisers of the Crown think 
meet. The prisoner has no legal right, in the proper- 
sense of the term, to demand -a re-consideration bv a 
Court of Law of the verdict, or of any legal objection 
raised at the trial. Then if this be so by the law of 
England, if the trial had taken place here, the question 
to be considered is, whether the prisoners, being- 
natives of Bombay, and British subjects, and the offence 
being- committed and tried there, have, by the law pre- 
vailing at Bombay, any other, arrd what right. 


It appears from the Charter of Bombay, which was 
grarrted under the authority of an Act of Parliament, 


that the Supreme ttourt was constituted a Court of 
Oyer and Terminer, and Gaol delivery, to administer 
Criminal Justice in such or the like manner, or form, 
or as nearly as the condition and circumstances of the 
place and person will admit, as our Courts of Oyer and 
Terminer, and Gaol delivery, may or do in England, 
due attention being had to the religion, manners, and 
usages of the native inhabitants. So far it would seem 
that the same law would be applicable to convictions 
for felonies, whether tried in England or Bombay, and 
consequently, the Petitioners would have no legal right 
to an Appeal or re-hearing. 

In the Charter, however, vull be found several im- 
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^ poif'Riit cl&u.s6s toncliiiig* AppG^ilSj wliicli r6(^uirG §’r6fit 

the queen attention, and more especially that danse which relates 

bI’SeI particularly to criminal cases. It is in the words fol- 
lowing : And it is our further will and pleasure, that 
in all indictments, informations and criminal suits and 
causes whatsoever, the said Supreme Court of Judica- 
ture at Bomlay shall have full and absolute power and 
authority, to allow or deny the Appeal of a party pre- 
tending to be aggrieved, and also to award, order and 
regulate the terms upon which the Appeal shall be 
allowed in such cases in which the said Court may 
think fit to allow such Appeal.” Now, however ex- 
tensive the right of Appeal in criminal cases may be, 
the Supreme Court has full and absolute power and 
authority to allow or deny that Appeal. Presuming, 
therefore, for the present, that the words of this clause 
would sanction the granting of an Appeal of whatsoever 
kind in cases of felony, application for leave to Appeal 
was made to the Supreme Court, and was by that 
Court refused. If an Appeal then can now be granted, 
it must be on other grounds than the clause in the 
Charter; for according to the clause already cited, the 
rejection of the application to Appeal in the Supreme 
Court must bo cousidGrod final. 


This^ brings us to the consideration of the clause 
which immediately follows, and which is in the follow- 
ing terms: -And we do hereby also reserve to our- 
seves,^ our heirs and successors, in our or their Privy 
ouneil, full power and authority, upon the humble 
pe a ion of any person or persons aggrieved by the 
Ju Jment or determination of the Supreme Court of 
Judicature at Bomhay, to refuse or admit his, her or 
leir Appeal thereupon, upon such terms and under 

such limitations, restrictions and regulations as we or 
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they shall think ht, and to reform, correct or vary 

such Judgment or determination as to us or them shall the queen 

aaam TYIPPt ” EDULJEE 

seemmeer. ^ ^ ^ ^ bvbamjee. 

The first question which arises upon this clause is 


one of considerable importance, and it is this, whether 
it applies at all to the preceding clause, or, in other 
words, whether the Crown has reserved to itself, by 
force of the latter clause, the right of Appeal in criminal 
cases, including of course felonies — for there is no 
express limitation. Of the power of the Crown to create 
or reserve such right there can be no doubt, because 
the Act of Parliament enables the Crown to grant such 
a Charter for the administration of justice in Bombay, 
as it may think fit. But in considering whether the 
Crown has done so or not, it is not unimportant to 
remember that not only in England', but throughout 
the dominions of the Crown of Gfeat Britain, governed 
by the law of England, no right of Appeal in felonies 
has ever existed. Nor are we aware that in any one 
single instance the Crown has ever, by the exercise 
of its prerogative, granted leave to Appeal in any such 

case. 


Tinder such circumstances, we think that it is not 
probable that the Crown in granting this Charter in- 
tended to make so extraordinary a deviation from the 
ordinary practice, and we are the more strongly in- 
clined to this opinion from a consideration of the 
consequences which must inevitably follow. ^ Where 
persons charged with the commission of felonies have 
been convicted, it is natural that they should resort 
to every possible means to escape from the penalty 
of the law, or to put off to the latest moment the 
execution of the sentence. Consequently, it is to be 
expected, that applications in almost every ease for 
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leave to Appeal, (supposing by Appeal is meant a 
The Queen new trial, or an entire re-hearing,) would be made to 
eduljee the Supieme Court. As that Court is sitting' moon 
the spot, no great delay or mischief might follow from 
the postponement of the execution of the sentence 
till that application was heard and disposed of. But 
if the Crown has really, by this Charter, reserved to 
itself the right of granting an Appeal in such cases, 
what are the inevitable consequences! To cause 
execution to be done, Avould be, in effect, to prevent 
the right of granting an Appeal vested in the Crown, 
and to take away from the prisoner convicted, the 
right of laying his case before his sovereign and of 
obtaining a „-co„sidarati„a of if. 

remembered, that if a re-consideration, by way of 
Appeal, ^ be reserved to the Crown, the right of ap- 
plying for it must be reserved also. But if this were 
really the state of the law, we doubt whether any 
Couit or any authority would think itself justified in 
ordering execution to be done, till there had been an 
opportunity given to the prisoner, of applying to the 
rown, for a re-consideration of the case, according to 
the right reserved to the Crown, and the prisoner. 
Many very evil consequences must necessarily follow 
rom this state of things. A long period must elapse 
hetore an application to the Crown could be made, 
and Its decision could be known. And eventually, 
wheie the leave to Appeal was refused (and it must 
be presumed that this would generally be the case) 
execution would follow the sentence after so long an 
in erval, that all benefit to be expected from a public 
example would be lost; and to this it may be added, 
lat in a great majority of eases the convicts them- 
se \ es would be kept in a state of miserable suspense, 
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to aulier iu the end the same ignominions death to 1846. 
which they were sentenced. the queen 

For all these reasons, and especially because the edoxjee 
reservation of the right of granting an Appeal would 
be to create an aubmaly, unknown where the law of 
England prevails, we think the strong probability is, 
that the clause reserving to the Crown the right of 
granting an Appeal after refusal by the Supreme Court, 
was not intended to apply to cases of felony. 

However powerful this reasoning may be to our 
minds, we still, however, fully admit that if such be 
the clear and undoul>ted meaning of the Charter, we 
must give eil'ecl to its provisions, however injurious 
we may conceive the consequences to be. To ascer- 
tain the meaning of this clause, we must look at the 
whole Charier, at what precedes and at what succeeds, 
and not merely at the clause itself. 

It is first to be observed that the clause in question 
does not contain one of the words used in the pre- 
ceding clause by which crimiiral cases were designated. 

There is not one word of “indictments, informations, 
or criminal suits.” There is no expression directly 
referring to, and sul:)jecting to further Appeal, the full 
and absolute power of allowing or denying Appeals in 
criminal cases conferred upon the Supreme Court. 

And yet if such had been the intention of the Char- 
ter, it would be natural to suppose that when such a 
power had l)een given to the Supreme Court in such 
very strong terms, the right of reviewing their deci- 
sions, if it were intended to be reserved, would have 
been expressed in language directly noticing the abso- 
lute power just before given, and in terms admitting 
of no doubt, establishing a control over that, as 
regards which, prlma favie, by the plain meaning of 
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the words, they were not to be subjected to any eon- 

the Queen trol or revision whatever. We do not find in this 

1 ), 

eduljee reserving clause, that which we should have expected 
bvramjee, applied to the preceding one, but we do 

find that from the commencement to the end,' it is 
peculiarly applicable to civil cases, and that every ex- 
pression in it may be satisfied by confining it to civil 
eases only. 


In the clause of which the abstract in the margin is 
“Appeal to Kang in Council,” it is directed that “any 
person aggrieved by the Judgment or determination of 
the Supreme Court in any case whatever, may Appeal 
to the Crown or to the Privy Council, in the manner 
and under the restrictions and qualifications” men- 
tioned. The parties aggrieved are to petition the Su- 
preme Court, which Court is empowered to award that 
such Judgment or determination shall be carried into 
execution, or sufficient security given for the perform- 
ance of it. Various other regulations are added, 
which being complied with, the Supreme Court is 
bound to allow an Appeal, and the parties are per- 
mitted to prosecute it in the same manner as Appeals 
fi’om the colonies. The clause now commented on is 
cleailj/ confined to civil cases only. Upon compai'ing 
it with the resei'ving clause, we find that the matter* 
over which the power of the Crown to grant Appeals 
is reserved, is expressed and described by the very 
terms which are used with respect to Appeals in civil 
cases. We are inclined, therefore, to hold that as the 
reservrng clause is fully satisfied by confining it to civil 
cases, that construction is conformable with the general 
usage where the English law prevails. 

In the preceding clause in this Charter, the Court of 

Oyer and Terminer is authorised to suspend the exe- 
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cutioii of any capital offence until the pleasure of the '846. 

' 

Crown he known, where there shall appear, in the the queeh 
judgnient of the Court, proper occasion for the exercise eduljee 
of mercy. If the power of granting an Appeal in capi- 
tal cases was reserved to the Crown, and consequently 
the right of applying for it, notwithstanding the refusal 
of an Appeal by the Court, would not it have been 
almost necessary to have given the Court, in such case, 
a power to suspend the execution of its sentence, if not 
to the criminal a right to require such suspension, till 
he might avail himself of his reserved right to apply to 
the Crown, not for mercy, but by way of Appeal? But 
we find no such power given. 

For these reasons, if in this case it were necessary to 
support the advice we intend to give to Her Majesty, 
upon the ground that the reserving clause does not ex- 
tend to Appeals in capital cases, we should be disposed 
to come to that conclusion. If, however, we should 
have formed an erroneous opinion in this respect, we 
think, upon the supposition that the reserving clause 
does extend to felonies, that we should not advise Her 
Majesty to allow this Appeal. We conceive a powe» 
to grant an Appeal is confined by the words of the 
clause to a “Judgment or determination” of the Su- 
preme Court; and that all, even in this view of the 
case, which could be done, would be to allow an Ap- 
peal for the purpose of ascertaining whether the “ Judg- 
ment or determination” of the Court was erroneous 
in point of law with reference to the indictment, or, in 
other words, whether there was error upon the face of 
the record, as in England. We do not think that by 
any construction the Crown can grant an Appeal as to 
the verdict itself. We conceive that we could not go 
over again the merits of the case. That we have not, 


lU— 65 
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1846. and could not have, any materials for such an investi- 
the Queen gation. And that to presume that it was intended that 
EDULJEE a new trial should take place, is uinvarranted by the 
byramjee. Charter, and would be an anomaly in the 

legal proceeding's of this country. The present appli- 
cation is not against the “Judgment or determination 
of the Court, but it is an application against what was 
done on the trial, and against the verdict. 

It may be argued tlrat the Crown could not, even by 
Charter, part with its prerogative. But it must he 
* recollected that this is a case in which the Crown grants 
a Charter by virtue of an Act of Parliament, and that 
Charter, we conceive, must be considered as granted 
in the execution of the powers which were granted by 
that Act of Parliament. 

A very similar case occurred upon a former occa- 
sion, though not with respect to a criminal cause. I 
mean the case of Cuvilier v. Aylwin [which is reported 
2 Knapp, p. 72], and which is to the following effect: 
The very same argument which was used by Mr. Hill 
was used by Mr. Justice G oilman, who was then Counsel 
€or the Petitioner. It was this “ An Act of the Parlia- 
ment of Great Britain declared that all laws passed by 
the Legislature of Canada should be valid and binding 
within the colony, and directed, that the Colonial Court 
of Appeal should be subjected to such Appeal, as it 
was previous to the passing of the Act, and also to 
such further and other provisions, as might be made in 
that behalf by any Act of the Colonial Legislature : — 
Held, that an Act having been passed by the Colonial 
Legislature limiting the right of Appeal to causes 
where the sum in dispute was not less than £500 
sterling, a petition for leave to Appeal, in a cause 
where the sum w’as of less amount, could not be re- 
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7 '. 

Eduljee 

Bykamjee. 


ceived by the King in Council, although there was a 
special saving in the Colonial Act of the rights and the queen 
prerogatives of the Crown.” 

In that case the Judgment was given in but few 
words. The Counsel for the Respondent was not 
heard, but it was observed, “It is not necessary to 
hear Counsel on the other side. The King has not 
power to deprive the subject of any of his rights, but 
the King, acting with the other branches of the Legis- 
lature, as one of the branches of the Legislature, has 
the power of depriving any of his subjects in any of the 
countries under his dominions of any of his rights. 

This Petition must thereupon be dismissed.” 


It was therefore held, that though there was a reser- 
vation of the right of the Crown, yet as the Act iu 
Canada was made in pursuance of an Act of Parlia- 
ment of Great Britain, the powers contained in that 
Act did take away the prerogative of the Crown. So 
we apprehend this Charter in India being granted in pur- 
suance of an Act of Parliament here, if by the true cou- 
struction of the Charter the prerogative of the Crown is 
in any way limited, it must he said to be limited, not 
by the Act of the Crown itself, but by the Act of the 
Crown acting under the authority of Parliament. 

It is for these reasons that their Lordships are of 
opinion (and perhaps other reasons might be given 
arising from a consideration of the peculiar circum- 
stances of the case), that they must humbly advise Her 
Majesty, that the prayer of the Petition cannot be 
granted. 
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23rd June 
1S47. 


The Queen, ou the Prosecution of the Bombay 

GrO VEEN MEN T, 

AGAINST 

Samuel Stephenson, Alloo Paeoo, and Others.* 

On Petition from the Supreme Court of Judicature at 

Bombay. 

Pmotice Privy Council — Appeal to in, criminal cases — liiaht of accused 

Supreme Court Charter {Bombay) of 1823~ConstrucUon. 

Giarter of Justice, tlie Supremo Court at Bombay is 
\ested TOtL full and absolute power to allow or deny au Apueal in 

erimmal cases, and no power is reserved to the Crown by such Charter to 
grant leave to appeal in such cases. '^nairtr to 

The case of Christian v. Corren (1 P. Williams, 329) observed upon. 

This was a Petition for leave to Appeal from a Judg- 
ment of the Supreme Court of Judicature at Bombay, 
whereby the Petitioner, Alloo Paroo, and two others,' 
were found guilty of felony, as accessories before the 
fact, to the burning of a ship, called the Belvidere. 
The mdictment was preferred in the Supreme Court 
against Samuel Stephenson, for feloniously burning the 
ship, and the Petitioner and two others for aiding and 
abetting in the said felony before the fact. The trial 
of the Petitioner and two others as accessories {Ste- 
ypher^on not having been arrested) took place before Sir 
M. iJoper Chief Justice, and Sir E. Perry, Puisne Judge, 
at an Admiralty Session of the Supreme Court, when 
t ey were found guilty, and sentenced to transportation 
or lie. Shortly after this conviction, the Petitioner 
presented a Petition to the Supreme Court, praying for 
leave to Appeal to Her Majesty in Council against the 

LordT^gdaH “he^RiSt Ho/ pf f f Broughapi, 

T. Pemberton Leigh ’ and the Right Horn 

Councillors,- — Assessors Siii. a t t. a 

ssessois, Sir A. Johnston, and Sir E. Ryan. 
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trial conviction, judgment, and sentence, upon various 
o-rounds, the principal of which was an objection, taken Queen 
upon his arraignment by Counsel on his behalf, that ^lloo 
under the Criminal and Statute Law existing in Bomlay, 
he could not legally he tried upon an indictment, as 
an accessory before the fact, in the absence of, and 
until after the trial and conviction of, the party charged 
as principal, which, however, the Court overruled, and 
refused to grant leave to Appeal. The Petition set forth 
the indictment and proceedings on the trial, and prayed 
that Her Majesty would, by and with the advice of the 
Privy Council, make such Order as should seem fitting 
for the admission and prosecution of an Appeal from the 
Judgment of the Supreme Court, and for the produc- 
tion of true and exact copies of the indictment, and 
of all evidence, proceedings, judgments, decrees, and 
orders, given, had, or made, in the prosecution in the 
Supreme Court, and of the Judges’ notes of the evidence, 
and of the reasons given by the Judges at the trial, and 
their refusal to allow leave to appeal against the con- 
viction and judgment. 


Mr. Hill, Q. C., Mr. Robinson, Sir John Bayley, 
and Mr. Accroyd, in support of the Petition, 

Cited the cases of PooneeTcooty Moodeliar v. The 
King (a), Aga Mahom.ed Kurhoolie v. The Queen (b), 
In re Ames (c), DWiac v. D’Orliac (d), Hulm v. 
Hulm, (e), Christian v. Gorren (/), Rex v. Moreley (g), 
and the Charter of Bomhay of the 8th December 

1823 (h). 


(a) 3 Knapp’s P. C. Cases, 348. 
(e) 3 Moore’s P. C. Cases, 409. 
(e) 4 Moore’s P. C. Cases, 262. 
(ff) 2 Bixrr. 1041, 


{h) 4 Moore’s P. C. Cases, 239. 
{d) 4 Moore’s P. C. Cases, 374. 
(/) 1 P. Williams, 329. 

(Ji) Ante^ 471, 2, 3, 4. 



490 


CASES IN THE PEIVY COUNCIL 


i 847- Mr. Wigram, Q. 0 ., and Mr. Forsyth, on the part 

the Queen of the East India Company, opposed the Peti- 

V. . 

Alloo tion. 

paroo. 

Lord Beotjgham: 

26th June This case, to a certain decree, resembles the ease 
1847- 

• which has been already spoken to. But in one mate- 
rial respect, no donbt, it may be said to differ from 
it, because I do not understand it to have been argued 
at the Bar, in AUoo Paroo’ s case, that there lay an 
Appeal from the verdict of a jury, for the purpose of 
obtaining a new trial. I understand the question 
raised there was, (at least it appears to me perfectly 
hopeless to argue any other point,) that a Writ of 
Error lay, or a proceeding in the nature of a Writ of 
Error, for some defect of law or jurisdiction appearing 
upon the record. Be that as it may, however, their 
Lordships are of opinion, that taking the terms of the 
Charter into consideration, and having regard to the 
origin of that Charter, namely, that it was not a mere 
act of the Crown, by force of the prerogative, but in 
execution of a power conferred upon the Crown, by 
Statute; the Charter, by its terms in execution of that 
Statute, does not reserve a power to the I^in g in 
Council, of reviewdng a determination of the Court 
below, in a criminal case, the Court below having 
denied the application for such a review. 

That this is in execution of a statutory power, is 
clear. A Statute was made, in the 4 th year of the 
late King, George IV., which gave the Crown the 
power to grant a Charter to a Court of Justice in 
Bomhay, with the same powers, immunities, jurisdic- 
tion and authority, as were vested in the Court at 
Fort William, by virtue of another statutory power. 
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granting that Charter, namely, the 13th of George III., 
chap. 63. 

That Statute contains a power to the Crown, to 
grant an Appeal, in such manner, and in such cases, 
and on such security, as to the Crown shall seem 
meet. Then, when we look at the Charter granted 
in execution of that power, constituting the Supreme 
Court at Fort William', bearing in mind that, by 
the 4th of Geo. IV., c. 71, the Court in Bombay is to 
be a model of that Court, we find there that the re- 
servation, after the grant of Appeal, is in the same 
terms with the section brought in question now before 
us, as to Bombay, respecting criminal eases ; — that 
the reservation, which follows the section touching 
Appeals in criminal cases, is confined strictly to civil 
cases. 

Some doubt might have arisen upon the section 
in the Bombay Charter, following the section upon 
criminal cases. Some doubt might have arisen from 
the frame and structure of that section, whether 
it were confined to civil eases or not ; for that part 
which clearly confines it to civil cases, limiting the 
sum appealed from to 3,000 Bombay rupees, is in a 
separate proviso, and follows, after an interval, 
from the first, and reserving part of the section, that 
interval being filled up by the power given to the 
Court to execute judgments and orders. But when 
we look at the Fort William Charter, which is to be 
the foundation and model of this Charter, we find, 
that no doubt whatever exists there, that the reserved 
power refers to civil cases, for it is part and parcel 
of that section, reserving the power to the King in 
Council, that it shall not exceed the sum of 1,000 
rupees. • 

2 K 


184^. 

s— ^ 

THE Queen 

Alloo 

taroo. 
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1847- The section itself, if it had stood alone, without 
THE (juEEN that reserved power, appeal’s to us clearly to vest an 
ALLoo absolute discretion in the Court below, in which the 
PAROO. j^^jgj^ent is had ; to refuse, as well as to grant, the 
Appeal: for it is said, that in “all indictments, in- 
formations, and criminal suits and causes whatever,” 
which are large words certainly, “the said Supreme 
Court of Judicature shall have the full and absolute 
power and authority, to allow or deny the lippeal of 
the party, and also to order and regulate the terms 
upon which the Appeal shall be allowed, in such cases 
in which the said Court may tliinic fit. to allow such 
Appeal. ’ ’ 


Now, first of all, arises upon this, the obvious con- 
sideration from the words, that it seems imijossible to 
give a discretionary power, of either allowing or deny- 
ing, in more clear and plain terms, than these terms 
are, “full and absolute power to allow or deny.” And 
then, that is followed by saying that (he terms may be 
reanlated bv the Court “in cases in which the said 
Court may think fit to allow sucli Ajjpeal,” being a 
very ordinary expression used in Acts of Parliament, 
when it is intended that a power given to any officer or 
any body for public purposes, shall not be absolute and 
compulsory upon that individual officer, or that body, 
but shall be discretionary in that individual officer or 
body, to exercise or not, as he or they shall please, 
and be advised. If the words are “It shall and mav” 


be so and so done, by such and sucli officer and body, 
then the word “may” is held in all soundness of con- 
struction to confer a power, but the word “shall” is 
held to make that power, or the exercise of that power, 
compulsory ; eases are not wanting where, even with- 
ouf. the use of so stringent a word as “shall,” it has 
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been held that a power so conveyed must be executed. 

But where it is intended not to compel, but to leave it the queen 
optional with the parties, the words “think fit” are alloo 
the very ordinary technical and appointed words, to 
show that the power is not compulsory. And those 
words occurring in this clause, they seem really to 
leave no reasonable doubt, that a discretion is nested in 
the Court below, of denying as well as of allowing 

an Appeal. 

This is still further clear when we come to look at 
other Charters, in which it is not intended to give the 
power absolutely, but in w^hieh it is intended that the 
Court shall be, to a certain decree, q_%ias% ministerial in 
granting leave to Appeal. For in all those cases, if 
we look to them, we shall find that this is the course 
adopted by the Charter. The party is to appeal to the 
King in Council. He is first, before appealing, to peti- 
tion the Court, of whose sentence he complains, and 
then it is (this is the course in almost all cases, I know 
of no exception), that the party has the right to Ap- 
peal. In order to prosecute his Appeal, he must first 
petition the Court for leave ; if the Court shall grant 
leave to Appeal, they are then to prescribe certain 
terms, as in the case of a Judgment ; he is to give a 
certain security, and in some cases security must be 
given for the costs ; hut in none of those eases do we 
find anything like this other alternative, “in case the 
Court shall refuse leave to Appeal,” because it is not 
intended to oust the party, of his privilege to apply 
here, even in the case of the Court having refused to 
comply with his petition. The words, ' ‘if they shall 
think fit,” are never inserted there. This is a totally 
different clause, differently framed, and with^ another 
and entirely different object. The cases which have 
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1847 - been cited, have been already partly disposed of, by 
THE QUEEN what has been said by their Lordships in the last 

ALubo ease. The case of Christian v. Corren, from the 

paroo. Williams, really proves no- 

thing. The argument is the argument of Mr. Peere 
Williams himself, for it is not the Judgment of the 
Court. No doubt Peere Williams is a great autho- 
rity as a reporter, a very learned person, and I be- 
lieve a very accurate reporter, he is generally allowed 
to be ; but what he says there, is no part of the Judg- 
ment of the Court. He says, even if there be express 
words in the Charter, excluding the right of the sub- 
ject, those words shall not be held to deprive the 

subject of his common law right of Appeal to the 

Crown, in order that justice may not fail. The Court, 
which was assisted in that ease by Lord Chief Justice 
ParTcer, in giving their Judgment, proceed upon no 
such ground. They only say, in this case there is no- 
thing to take away the general right of Appeal, which 
in necessary to prevent a failure of justice. And Lord 
Chief Justice Parker, in that case, observes that the 
Court of Chancery, even in the case of a proceeding of 
a Copyhold. Court, if anything were done against 
good conscience, would review it, and would direct that 
the Court should re-assemble, for the purpose of act- 
ing more conscientiously. But it is certain, that that 
case was not borne out by the judgment of the Court 
of Chancery, when an attempt was made in a case 
before Lord Jeffries, Lord Chancellor ; which had been 
very much considered at the Rolls by Mr. Serjeant 
Trevor, who was then Master of the Rolls, and where 
such a power to interfere was wholly denied. Ash v. 

(1 Vern. 367). 

It is quite unnecessary, however, to entey into that. 
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because it is quite sufficient to observe, that the Lord 
Chief J ustice, in granting that right of Appeal ■which the queen 
has been contended against, does not in the slightest alloo 
degree bear out the generality of Mr. Peers Williams’s 
argument. 

But even if the argument of Mr. Peers Williams had 
been entirely confirmed and adopted by the Court, it 
does not apply to this ease. Because there is no 
question here of the po’wer of the Cro’wn to abandon 
the prerogative. The Crow may abandon a preroga- 
tive, however high and essential to public justice, and 
valuable to the subject, if it is authorized by Statute to 
abandon it ; and here it is in the execution of a power 
conferred by Statute, that this abandonment, if any 
abandonment has been made, has taken place. 

It must be observed, likewise, that there is no aban- 
donment of the right of a subject to Appeal to the 
King in Comicil ; for there is an express provision made 
as to the manner in which that Appal shall be exer- 
cised, and for the Crown having the power. It might 
be reasonably contended that the Crown may point 
out the manner in which the general common law 
right of Appeal to it from colonial sentences shall be 
exercised, by a particular mode of enactment in the 
Charter. It may say, there is a right to Appeal to 
the Crown generally. That Appeal shall he in civil 
cases at all times, but that Appeal shall be in cri- 
minal cases only in a certain manner and form, and 
I shall delegate to my Judges below; the right (the 
Crown may say) to refuse or to grant it, as they 
see fit. I see nothing contrary to the prerogative. 

I see nothing contrary to the right of the subject, 
as involved in the exercise of that prerogative of the 
Crow, having even independently of the Statute, 
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1847- laid down the right in that particular form 5 but that 
theQueenIs wholly unnecessary in this case, and I throw it out 
ALLoo only to meet the argument in P 66 T 6 WilUdfns, and not 
paroo, argument here, which is q^uite another case, and 

rests upon other grounds. It is wholly unnecessary 
to deal with that abstract at all for our present pur- 
poses, because this is the case of the execution of a 
power granted by Statute, to which undoubtedly the 
ease of Cuvillier v. AyVivin would almost in terms 

apply. 

Their Lordships, therefore, are of opinion, that, m 
this case, even if the argument were confined to the 
matter of error appearing upon the record, there is no 
ground whatever for holding, that the Crown has re- 
served its power of receiving an application of this 
kind against the decision of the Court below, and 
that the Court below alone has the power of granting 

a 

or refusing an Appeal in such cases. 

It is unnecessary of course to argue the question 
of an application for a new trial or for a re-considera- 
tion of the whole case, because that is still more 
clear. But clear enough it is, even if the question were 
confined to a mere error upon the record. 
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ACCOUNT. 

See Lease. 

Parties. 

Sales/’ 1. 

ACTION. 

1. Claim by the Swami, or chief priest | 

of the Smartava sect of Brahmins, 
ill Bombay, to the exclusive right! 
of adavi palld, — being carried cross- 
wise in a palanquin, on ceremonial oc- 
casions, — in virtue of a grant from 
the ruling power to a predecessor 
in office. : 

Whether an action is maintainable by 
the law of Bombay, in the Civil 
Courts, by the grantee of such a 
dignity against a party who assumes 
the like privilege. Quceret [Sri 
Sunlcur Bharti Sivami v. SidJia Zdn- 
gay ah CliaranW] - - - - 198 

2. Qwcere.— Whether the Civil Courts 
in India have any jurisdiction to 


entertain a suit, not involving any 
civil rights, as a matter of law, and 
make a declaration of the right to 
perform, or have performed, any 
religious ceremonies. [Na^nboory 
Setapaty v. Kanoo-Colanoo PuUa'] 

359 

See Lease.” 

1,..^ ADOPTION. 

A childless Hindoo, by Deed, directed 
his wife to adopt a child. After his 
death, his ividow brought a suit 
for a partition, and to be put in 
possession of her husband’s share, 
in the joint undivided estate. Pend- 
ing the suit, she adopted a son. 
By the Hindoo law, the act of adop- 
tion divested the property from the 
•widow, and vested it in the adopted 
son, subject to the maintenance 
of the -widow. Notwithstanding 
the adoption, the suit was prose- 
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cuted ill the widow’s name, and a 
Decree made, directing her to he 
put in possession. 

Held, in such eirciimstances, that she 
prosecuted the suit as the guardian 
of the adopted son, and was i^ut 
into possession as his trustee, and 
accountable to him for the profits 
of the property so decreed to her. 
\_Dhurm Das Fandey v. Mussumat 
Shama Soondri Dil)iah] - - 229 

ADVEESE POSBESSION. 

See Limitation.” 

APPEAL. 

1. Leave to appeal granted, on pay- 

ment of costs, from an Order of 
the Sudder Court at Bombay, de- 
creeing interest upon the amount 
awarded by the J udgment of the 
Court j the Appellant having failed 
to apply to the Court in India 
within six months, as required by 
the Order in Council of the 10th 
April 1838. [EirMand v. Modee 
Feston~jee Khoorsed-jee'] - - 220 

2. Whether the rules of the Ecclesi- 

astical Courts in Doctors’ Commons 
relating to the doctrine of pre- 
emption of Appeal, apply to an 
Ecclesiastical cause in the Supreme 
Court at Calcutta^ so as to deprive 
a party of the Charter right to 
appeal within sis months from the 
decree, &e. Queer ef lCasenie7it v. 
Fulton] - - (- - - - - 395 

3. The Bomb ay Charter of the 8 th 

Dec^ (granted in pursuance 

of the powers conferred to the 


Crown by 4 Geo. IV., c. 71,) after 
providing ' ^ That in all indictments, 
informations, and criminal suits and 
causes whatsoever, the said Su- 
preme Court of Judicature at Bom 
bay shall have the full and absolute 
power and authority to allow or 
deny the Appeal of the party pre- 
tending to be aggrieved,” proceeds 
thus: — ”And we do hereby also 
reserve to ourself, our heirs, and 
successors, in our or their Privy 
Council, full power and authority, 
upon the humble petition of any 
person or persons aggrieved by a 
Judgment or determination of the 
Suxireme Court of Judicature at 
Bombay, to refuse or admit liis, her 
.or their Appeal thereupon, upon 
such terms and under such limita- 
tions, restrictions, and regulations, 
as we or they shall think fit, and to 
reform, correct, or vary, such Judg- 
ment or determination as to us or 
them shall seem meet.” 

Upon a Petition, praying for leave 
to ax)peal from a conviction for 
felony ; held by the Judicial Com- 
mittee of the Privy Council, that 
there was no power reserved to the 
Crown by the Charter, to allow 
Appeals in criminal cases, such 
Appeal being confined to civil cases 
only;. 

Held also, that the Charter having 
been granted by the Crown, by 
force of an Act of Parliament, must 
be construed with reference to the 
powers conferred by the Act, even 
though the prerogative of the Crown 
wex*e limited by such construction j 
and that the Supreme Court alone 
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and upon liis opinion, declared the 
Plaintiff tribe entitled to have 
the ceremonies performed for 
them by Brahmins. Upon appeal, 
the Provincial Court remitted the 
suit to the Zilla Court, to take 
evidence, and upon such evidence, 
and the opinions of the Pundits^ 
which the Provincial Court took 
upon the same statement as the 
Zilla, they affirmed the Decree. 
The Sudder Dewanny Adawlut, upon 
the whole case, reversed these deci- 
sions. Held by the Judicial Com- 
mittee of the Privy Council, revers- 
ing the decisions of the three 
Courts, that the whole proceedings 
were irregular, and contrary to thp 
express provisions of the Madras 
Regulation XV. of 1816, see. x., 
cl. 3 & 4, which required the Judge 
to record the points necessary to 
be established, before the evidence 
could be taken ; the opinion of the 
Pundits being also taken upon an 
assumed statement of facts, not 
admitted or recorded. But in con- 
sideration of the circumstances, 
such reversal was without prejudice 
to bringing a fresh suit, [Vam- 
hoory Setapaty v. Kanoo-Colanoo 
Pullia] 359 

See ** Action.'^ 


CHARTER. 

See Appeal, 2, 3, 4. 
COPARCENARY. 

The presumption of law is, that the 
whole of the property of an un- 


divided Hindoo family is in co- 
parcenary. 

The onus lies on a member of such 
family to prove that it was sepa- 
rately acquired. [Dhurm JDas Pan- 
dey V. Mussumat Shama Soondri 
JDiMah] ------- 229 

CRIMINAL SENTENCE. 

Appeal,'^ 3, 4. 


DAMAGES. 

See Lease. 

DEED OF GIFT. 

See ''Mahomedan Law,^’ 1. 
DIVISION. 

See ^ ^ COPARCENAEY. * ’ 


ECCLESIASTICAL LAW. 

See '‘Appeal,^' 2. 

EVIDENCE. 

Debt on bond. The Defendant, by 
his answer, denied his execution of 
the bond. The Plaintiff, in his re- 
ply, stated the accidental destruc- 
tion of the bond, and prayed leave 
to put in evidence a registered copy 
thereof, which the Court allowed, 
and, at the same time, ordered the 
fragments of the original to be 
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produced. At the trial the Plaintiff 
'produced the fragments, and, under 
see. 11, JH^ddfcis Reg. XVII. of 
1802, put in as evidence a regis- 
tered copy of the bond. He called 
no witnesses to prove that the frag- 
ments produced formed part of 
the original bond. The Court ad- 
mitted the registered copy as evi- 
dence, and found for the Plaintiff. 
The Judicial Committee of the 
Privy Council, on appeal, reversed 
this finding, on the ground that the 
registered copy, in the absence of 
satisfactory evidence of the destruc- 
tion of the original bond, was im- 
properly admitted as secondary evi- 
dence. [Syud Ahlyas Ali Khan v. 
Y adeem Eamy Eeddyl - - - 156 


EVIDENCE OF PAYMENT. 

The statement in a Deed of Compro- 
mise, that the consideration money 
was paid, is not of itself, according 
to the practice of the native courts 
in India, conclusive evidence of 
such payment, and may be re- 
butted by evidence of non-payment. 

Where payment is denied and evi- 
dence of non-payment produced, 
the burthen of proof that the money 
was paid, lies on the debtor. 
[Chowdry Behy Fersad y. Ghowdry 
Fowlut Sing] 347 


HIGHWAY RATE. 

By Stat. 33 III., e. 52, s. 158, 
(for among other things, making 
better provisions for the good order 


and Government of the towns of 
Calcutta, Madras and Bombay,) as- 
sessments are directed to be made 
on the owners or occupiers of 
houses, buildings and grounds, ^ ^ ac- 
cording to the true and real annual 
values thereof. 

Upon a rate made in pursuance of this 
Statute, the Quarter Sessions at 
Bombay assessed the annual value 
of a cotton pressing factory, having 
fixed machinery, upon the gross 
receipts, after making an allowance 
of ten per cent, for tenants^ profits. 
Held by the Judicial Conimi.ttee, 
reversing the Order of Confirma- 
tion of the Sessions, by the Su- 
preme Court, and quashing the 
rate, that the principle of the assess- 
ment was erroneous, the proper 
measure of rateable value of the 
building being the rent (subject to 
the deductions required by the Sta- 
tute 6 & 7 Wm. IV., c. 96) that 
the building might reasonably be 
expected to be let for, to a yearly 
tenant. [Fawcett v. The Justices of 
Bombay] 408 

HINDOO LAW. 

See Adoption.’’ ^ 
Coparcenary.” 

Lease.” • 

INDIAN WILL ACT. 

See ' ' Will. ’ ’ 
INHERITANCE. 

See ” Mahomedan Law.” 
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INTBEEST. 

ccTording to the practice of the Na- 
tive Courts in Bombay, a sum found 
<3. lie for mesne profits, is a judgment 

<3.ebt, and carries interest by its own | 

< 

force. [ 

I 

i 

> 1 ^ Petition in the Native Court, after j 
IDecree upon appeal in Bngland, in- 
terest awarded on the amount of 
imesne profits decreed, although not 
prayed for in the plaint, or given 
"by the Decrees in India, or the 
Order of affirmance in England. 
\ HirMand v. Modee Boston- jee 
m^hoorsed-jee'] - . - . 220 


JUDGE. 

See * AssiGxNTMENt. ^ ^ 


JUEISDICTION. 

. An inhabitant of Benares, trading 
at Calcutta, and having a house of 
business there, held to be subject 
to the jurisdiction of the Supreme 
Court. [Baboo Janohey Boss v. 
jSindabun Boss'] - 175 

!. This Court -will not act as a Court 
of original jurisdiction. Therefore, 

ATliere the Judge of the Court below 
Improperly suppressed documents 
-which were not discovered until 
after the transmission of the Appeal 
to Her Majesty in Council, their 
T jordships refused to give an opi- 
nion on the merits, and remitted 
the case to the Sudder Bewanny 
Court, for consideration. [Juveer- 
lyliaee v. Y WTU^-bihaee] - - 324 


3. Qucbt€. Whether the Civil Courts 
in India have any jurisdiction to en- 
tertain a suit, not involving any 
civil rights, as a matter of law, and 
make a declaration of the right to 
perform, or have performed, any 


religious ceremonies. ['Namboory 
Setapatty v. Kanoo-Colanoo Bul~ 
Ua] 359 


LEASE. 

A lease for seven years of a farmed 
pergiinna in Bengal, was granted by 
the Baja of Bur divan. The lease 
was not executed in writing, but 
the terms of holding were defined 
by a notice sent by the Baja to the 
tenants of the premises. The lessee 
died before the termination of the 
demised term, when the lessor 
evicted the lessee ^s representatives, 
and granted a fresh lease to another, 
at an increased rent. Held, in a 
suit brouglit by the representatives 
of the lessee to recover compensa- 
tion for loss of profits, that the act 
of dispossession was wrongful, the 
remainder of the term by the Hin- 
doo law surviving to the heirs and 
representatives of the deceased les- 
see ; and damages to be paid by the 
lessor, calculated upon the increased 
rental, awarded. [Maha-raja Tej 
Clmnd Bahadur v. Sri Kanth 
Ghose] - - 261 


LEGITIMACY. 

See ‘^Mahomedan Law.’’ 



LIMITATION. 


1. The fact of residence at a distance 
of 900 miles from the place where 
the subject matter in dispute was 
situate: Held insufdcient to bring 
a party within the exception of 
the Bcngcil Regulations of Limi- 
tation (III. of 1793 and II. of 1805 
s. 3); the party in possession of 
the property being a purchaser for 
a valuable consideration without 
notice, and the Plaintiff ^s right of 
action having accrued twenty-five 
years before the institution of the 
suit. [SheiM Imdad AU v. Mussu- 
mat Koothy Begum] - - - 1 

2. A claim preferred before the 
Beishwa in 1813, previous to the 
British rule, but upon which no ad- 
judication was made: Held suffici- 
ent to bring the claimant within the 
exception of sec. 7, cl. 2, of the 
Bombay Reg. of Limitation V. 
1827, notwithstanding adverse pos- 
session for thirty years previous to 
the institution of the suit. [«/ ewa 
Jee V. TrUnbuh'jee] - - - 138 

MADRAS REaiJLATIONS. 

See Caste. 

Evidence.’^ 

Pleading.’’ 

MAHOMEDAN LAW. * 

1. By the Mahomedan Law, a child 
born in wedlock is presumed to be 
the child., of the father ; legitimacy 
following the marriage bed. 

A Mahomedan, by deed, declared that 


he had adopted a son ‘^who was to 
succeed to his property and title.” 
Held on Appeal, to be inoperative 
and void, either as a deed of gift, 
or as a testamentary disposition, no 
delivery of possession and relin- 
quishment by the donor, or seisin 
by the donee having taken place. 
[Jeswuni Sing-jee Ubby Sing-jee v. 
Jet Sing-jee Ubby Sing-jee] - 245 

2. By the Mahomedan law, continual 
cohabitation and acknowledgment of 
parentage, is presumptive evidence 
of marriage and legitimacy. [Kha- 
jah JELidayut Oollcih v. Bat Ja% Klia- 
num] 

NEXT FRIEND. 

See Officer of the Court.” 

ORDER IN COUNCIL (Appeal 
under). 

See ” Practice,” 3. 

( Y ariation of ) . 

See Practice,” 5. 

OEPIOER OP THE COURT. 

By a general Order made on the 
Equity side of the Supreme Court 
of Madras f it was ordered that 
' ^ Whenever it shall appear, that 
the property of any infant is un- 
protected, and not secui-ed for his 
or her benefit, the Registrar shall, 
with the previous consent of the 
Court, or a Judge, institute pro- 
ceedings on behalf of stich . infant, 
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for tlie purpose of protecting his or ] 
her person or property/’ In pur- ' 
suanee of this Order, the Registrar 
of the Supreme Court, upon Peti- 
tion, obtained an Order, giving him 
liberty to file a Bill in the Equity 
side of the Supreme Court, as the 
next friend, and on behalf of infants, 
for an account of the estate of their 
father, who died intestate, against 
their mother, 'the Administratrix ; 
and notwithstanding an Appeal 
against such Order, such Bill was 
filed, to w^hich the Defendant put 
in a plea, which being overruled, a 
further Appeal from such decision 
was interposed to Her Majesty in 
Council. 

By the practice of the Supreme 
Court, the Registrar is entitled to 
a commission of 5 per cent, on all 
sums of money paid into Court. 

Held bv the Judicial Committee, that 
the Order of the Equity side of the 
Supreme Court, being made under 
the general jurisdiction of the Su- 
preme Court, and not under the 
Statute 2 & 3 Viet,, c. 34, was void, 
it being against public policy to 
allow an officer of the Court to in- 
stitute suits, in the conduct of 
which he might have a direct per- 
sonal interest, and the Orders made 
in pursuance thereof, reversed. 
[Kemkoose v. Serle and others] 329 


PARTIES. 

Decree for an account of dealings and 
transactions of a deceased partner 
in an Hindoo family bank, and for 
a dissolution of the partnership, re- 
versed, on the ground that the re- 


spective rights of the parties were 
not sufficiently defined and declared, 
and that the Decree, under any cir- 
cumstances, was erroneous, being 
made without the heir or legal re- 
presentative of the deceased partner 
being a party to the suit. [Bahoo 
Janokey Doss v. Bindabun Posa] 

175 

PARTNERSHIP, HINDOO. ■ 

Bee Parties.” 

PLEADING-. 

In a suit for possession of sernindary, 
the Plaintiff’s title depended upon 
the fact of a division having taken 
place between the family. No aver- 
ment of such division was made in 
the plaint, nor did the Courts in 
India, as required by the Madras 
Regulation XV. of 1816, sec. 10, 
make it a point to be established, 
though some evidence was given of 
the fact. Held on appeal, that 
there had been a miscarriage, the 
conditions of the Regulation being 
imperative, and the Decree of the 
Budder Dewanny Adawlut reversed. 

But, as the parties had acted under 
a misapprehension of the Regula- 
tion, leave was given to institute a 
fresh suit within three years. 
mut Moottoo Vi jay a Baghanadha 
Gowery Vallabha Ferria Woodia 
Taver v. Ba^iy Anga Moottoo Nat- 
eJiiar] 278 

See Caste.” 

^ ^ Parties. ’ ’ 

PREROGATIVE OP THE CROWN. 

i See Appeal,” 3, 4. 
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PRACTICE. 

1. Evidence tendered to the Sudd&r 

Court, on a Petition for review, 
which was refused, and the order 
of refusal not appealed from, though , 
forming part of the transcript, can- j 
not be referred to in the argument i 
upon the Appeal from the original 
Judgment, [Sheikh Imdad All v. 
Mussumat Koothy Begum] ■ - 1 

2. There being two sets of Appellants, | 

having separate interests and ad- 1 
verse claims against each other, as 
well as against the Respondents, 
the Judicial Committee permitted 
two counsel to be heard for each 
set of Appellants. [Jeioa-jee v. 
Trimhuk-j^^] 

3. Leave to Appeal granted, on pay- 

ment of costs, from an Order of the 
Sudder Court at Bomlay, decreeing 
interest upon the amount awarded 
by the Judgment of the Court ; 
the Appellant having failed to apply 
to the Court in India, witliin six 
months, as required by the Order 
in Couiieil of the 10th April 1838. 
[KirMand v. Moodee Feston-jee 
Khoorsed-jee] 220 

4. This Court will not entertain a 

technical objection which was not 
taken in the Court below, where it 
might have been amended. [Bhurm 
Das Fandey v. Mussumat Shama 
Soondri Dibiali] - - - 229 

5. IJnder an order of reference, the 

Judicial Committee of the Privy 

Council, upon an Appeal coming 

before them, remitted the case, by 

reason of the rejection of certain 

evidence, to the Cb'urf below, with 
* * 

directions to take the evidence re- 


jected. The Court in India, upon 
the remit, examined such of the 
witnesses before tendered as were 
produced, but made no adjudication 
in the cause, and transmitted the 
further evidence to England. No 
fresh order of reference was made 
to the Judicial Committee. Upon 
the Appeal, with the further evi- 
dence coming before them, their 
Lordships, under the circumstances, 
were of opinion that they had no 
jurisdiction to entertain the case, 
the original order of reference hav- 
ing been exhausted by the remit. 

But upon a Special Petition for such 
purpose (all parties consenting) the 
Order in Council directing the re- 
mit to India was varied and amend- 
ed, by being made a mere reference 
to the Sudder Dewanny Adawlut to 
take evidence, without thromng 
any duty upon that Court to re- 
consider or adjudicate upon the 
cause, but to remit the same, for 
the consideration of the Lords of 
the Committee. [Jeswunt Sing-jee 
Vhhy Sing-jee v. Jet Sing-jee TJ'b'by 
Sing-jee] 245 

6. This Court vull not act as a Court 
of original jurisdiction. Therefore, 

Where the Judge of the Court below 
improperly suppressed documents, 
which were not discovered until 
after the transmission of the Appeal 
to Her Majesty in Council, their 
Lordships refused to give an opi- 
nion on the merits, and remitted 
the cause to the Sudder Dewanny 
Court for reconsideration. [Ju- 
veer'bhaee v. Vuruj-bhaee] - 324 

7. This Court will not encourage a 
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mere objection of form, that does 
not affect the substantial merits of 
the case. [The Molcuddims of Kun- 
kunwaddy v. The JEnamdar Brah- 
mins of Sooryall - - - - 383 


PBINCIPAL AND SXJBETY. 


A. drew five Bills in favour of B. on 
Fergusson & Co., who accepted the 
same, and got them discounted by 
the Bank of Bengal, and, on their 
becoming due, procured their re- 
newal. Fergusson & Co. subse- 
quently drew three Bills on the 
Bank of Bengal j and, for securing 
as wen the repayment of the prin- 
cipal sum due on these Bills and 
interest, as of all and every sum 
or sums which the Bank had al- 
ready advanced or should advance 
on account of the drawers, depo- 
sited as collateral securities various 
quantities of Chili copper, of a 
larger amount in value than the 
advances then made. By a con- 
dition in these Bills, the Bank were 
authorised, in default of payment 
within the time stipulated, to dis- 
pose of the copper by public or pri- 
vate sale, and to reimburse them- 
selves the principal and interest due 
thereon. Shortly afterwards, F&r- 
gusson & Co. failed, and assignees 
of their estate and effects were ap- 
pointed under the Indian Insolvent 
Act. On presentation to A. of the 
first of the renewed Bills, he served 
notice on the Bank not to part with 
the securities so deposited with 
them, alleging that the Bills drawn 
and renewed by him were accom- 


modation bills, for which he had 
not received any consideration, and 
w^ere renewed on the faith of the 
securities being applicable to their 
discharge. The assignees of Fer- 
giisson & Co. redeemed the copper 
by paying to the Bank the amount 
of the principal and interest due 
upon the Bills drawn by Fergusson 
& Co. All the Bills drawn by A. 
were dishonoured, and the Bank of 
Bengal brought an action against 
A. for their amount. On a Bill 
filed by A., the Bank were re- 
strained by Injunction from pro- 
ceeding with the action at law. 
Held on Appeal by the Judicial 
Committee discharging the injunc- 
tion and reversing the Decree of 
the Supreme Court, that, under the 
circumstances, the redemption of 
the securities was a sale within the 
meaning of the condition contained 
ill the deposit Bills, and that snch 
sale was not a release to A. as 
surety for the previous Bills, the 
condition not being that the copper 
or the proceeds thereof should he 
applied preferentially or pari passu 
with the other debts, but simply 
in reimbursement to the Bank, of 
the principal and interest due upon 
the Bills. [The Bank of Bengal y, 
Badahissen Mitterl - - - 19 

PRIVY CODNCIL. 

See JuEiSDiCTiON, ’' 2. 

Practice/’ 5, 6. 

PUBLIC POLICY. 

See Assignment.” 

Public Officer.” 
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BEGDLATlOli^S. 

See 

i< Pleading.” 

Sale.” 

EELIGIOtrS CBBEMONIBS. 

See “ Caste.” 

“ Action,” 2. 

eemaindee oe tebm oe 

IjBASB. 

Sg 6 * ^ Lease. 

EEPEBSBNTATIVES. 
See ” Assignment.” 

‘ ^ Lease. ^ ^ 

BETENUE. 

See Sales.” 

SALES. 
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low reversed, and an account di- 
rected to be taken in India, of the 
rents and i3roiits received by the 
pnrcliaser, giving credit for pernia- 
iieiit improvements on the estate ; 
and as the purchasers were not re- 
sponsible for the illegality of the 
sale, so much of the Decree of 
botli Courts below, as condemned 
them in costs, reversed, and both 
parties ordered to pay their own 
costs, in the Courts in India and in 
tills country. [MaJia-rajah Mitter- 
jeet Sing v. The heirs of loanee 

^jiiswunt Sing'\ 42 

A sale in 1802, of lauds in Alla- 
halxid, for arrears of Government 
revenue, set aside by the Mofussil 
and Sudder Commissioners, consti- 
tuted under Reg. I. of 1821, al- 
tlioiigh no suit brought to annul 
tlie sale until the year 1821. Af- 
•firme:! on Appeal by the Judicial 
Coiniiiittee. 

But tlie sale having taken place by 
tlie direction of the Government, 
niid there being no fraud on the 
part of the ]3urehaser, the Judicial 
Coinmittce, under clause 2, see. 4, 
of Reg. I. of 1821, awarded the 
purchaser compensation, to be paid 
by the Government. [Maha-rajaU 
Ishuree Fersad Narain Sing v. Lai 
CJivtierptit Sing] - - - . 100 

SHERIFF. 

A sberiff's officer, in execution of a 
bailable wu-it, peaceably obtained 
entrance by the outer door, but 
before he could make an actual 
arrest, was forcibly expelled from 
the house, and the outer door fas- 


tened against him. The officer 
obtained assistance, broke open the 
outer door, and made the arrest. 
Held that the offieej was justified 
ill so doing. 

Held also, that demand of re-entry, 
under such ciremnstances, was not 
requisite to Justify his breaking 
open the outer door. 

Queere. If indictment for an as- 
sault and false imprisonment Avill, 
under such eireumstaiiees, lie 
against the sherilf^s officer. \_Aga 
K'urhoolle Mahomed v. The Queen] 

164 

STOPPAGE IN TRANSITU. 

Goods contracted to be sold and de- 
livered ^‘free on board,'’ to be 
paid for by cash or bills, at the op- 
tion of the purchasers, were deli- 
vered on board, and receipts taken 
from the mate by the lighterman 
employed by the sellers, who handed 
the same over to them. Tlie sellers 
a/jiprized the purchasex'S of the de- 
livery, who elected to pay for the 

i 

goods by a bill, which the sellers 
having drawn, was duly accepted 
by the purchasers. The sellers re- 
tained the mate's receipts for the 
goods, but the master signed the 
bill of lading in the purchasers' 
names, who, while the bill they ac- 
cepted was running, became insol- 
vent. In such circumstances, held 
bv the Judicial Committee of the 

I 

: Privy Council (reversing the verdict 
and judgment of the Suxireme Coi:rt 
at Bombay), that trover would not 
lie for the goods, for that, on their 
delivery on board tlte vessel, they 
were no longer in transitu, so as tc 

O T ^ 
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be stopi^ed by the sellers ; and that j 
the retention of the receipts by the 
sellers was immaterial, as, after their 
election to be paid by a bill, the 
receipts of the mate were not essen- 
tial to the transaction between the 
seller and purchaser. [Cowas~jee 
Y. Tlmnpsori] 

SUEETY. 

JSee Principal and Surety.’^ 

UNDIVIDED HINDOO FAMILY. 

See ‘^Coparcenary.’’ 

VENDOR AND VENDEE. 

See “ Bought and sold Notes.” 

“ Stoppage in Transitu.” 

WIDOW. 

See “ Adoption.” 

WILL. 

The 7th section of the Indian Will 
Act, No. 25, of 1838, enacts that 
no Will ^all be valid unless it shall 
be in writing, and executed in man- 
ner hereinafter mentioned (that is 
to say), it shall be signed at the 
foot or end thereof by the Testator* 
or by some other person in his pre- 


sence, and by his direction, and such 
...^nature shall be made, or acknow- 
ledged, by the Testator, in the pre- 
sence of trvo or more witnesses, 
present at the same time ; and si 
witnesses shall subscribe the Will 
in the presence of the Testator, bn o 
no form of attestation shall be ne- 
cessary.” 

A Testator signed his Will in the pre- 
sence of a witness, w^ho subscribed^ 
it in his presence ; and some time * 
afterwards, upon the arrival of an- 
other witness, the Testator, in the 
joint presence of the former witness, 
and the other subscribing witness; 
acknowledged his subscription at 
the foot of the Will. The second 
witness then subscribed the Will, 
and the first witness, in his and the 
Testator’s presence, aeknowdedged 
his subscription, but did not re- 
subs eribe. 

Held by the Judicial Committee (af- 
firming the sentence of the Snpieme 
Court at Calcutta') f that the rec^uiie- 
nients of the Act had not been suf- 
ficiently complied with ; it being 
necessary that both witnesses should 
be jointly present at the same act 
of the Testator, and jointly ^nl> 
scribe it in his presence. [Ca.^e- 
ment v. Fulton} - > - - 395 
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